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WHETHER DISCLOSURE OF FUNDS AUTHORIZED
FOR INTELLIGENCE ACTIVITIES IS IN THE PUBLIC
INTEREST

WEDNESDAY, APRIL 27, 1977

U.S. SENATE,
SELECT COMMITTEE ON INTELLIGENCE,

Washington, D.C.
The Select Committee met, pursuant to notice, at 9:46 a.m., in room

S-407, The Capitol, Hon. William D. Hathaway presiding.
Present: Senators Inouye (chairman of the committee), Hathaway,

(chairman of the Subcommittee on Budget Authorization), Huddle-
ston, Biden, Morgan, Hart, Goldwater, dhaffee, Lugar, and Wallop.

Also present William G. Miller, Staff Director; and Audrey Hatry,
Clerk of the Committee.

Senator HATHAWAY [presiding]. The Intelligence Committee will
come to order. I want to thank the chairman of the full committee for
allowing me to preside over these hearings which ate peculiar to the
budget situation.

This morning the committee begins 2 days of public hearings on
the question of whether any portions of the national intelligence
budget should be publicly revealed. The committee is required to
look into this question by the terms of Senate Resolution 400. That
resolution requires, and I quote, that "The Select Committee shall
make a study with respect to the authorization of funds for the
intelligence activities of the Government and whether disclosure of
any of the amounts of such funds is in the public interest."

Senator Inouye, who is chairman of the full committee, has asked
me, in my capacity as chairman of the Budget Subcommittee, to
chair these hearings as the final step in our budget authorization
process.

For the past several months, the top officials from each of the
intelligence agencies have testified before our subcommittee, present-
ing their plans and programs for the coming fiscal year. We have
gone over their presentations with great care. The work of our
subcommittee and staff has included line-by-line review and analysis
of the agencies' operations. We know in detail how each of the
agencies proposes to spend its money in the coming year. Much of
what we have examined involves the most sensitive activities of our
Government, and much of what we have studied involves operations
which are intimately related to our national defense.

(1)
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We now reach the end of our committee's work on this subject for
this year, and we must soon report to the full Senate a budget
authorization bill for these agencies. At this juncture, many people
are urging us to share our end product with the public, in short, to
publish the amounts of money to be authorized. Some say that such
public accounting is required by the Constitution. Others say that it
-s not. Many are concerned that revelation- of these figures might
impair our intelligence efforts. Others disagree.

The purpose of these hearings is to solicit and receive: the best
advice and counsel on this question. We have invited past and present
leaders of the intelligence community. to give us the benefit of their
experience and their insight. We have asked the Nation's leading
constitutional scholars to tell us what in their view the Constitution
requires. We have sought the guidance of several public interest
organizations to better understand what the American people expect
and want. And this afternoon, other members of the Congress who
have addressed this same question before will also give us the benefit
of their advice.

I think that none of us should underestimate the importance of
the fact that this proceeding is itself being held in public. It means
that no matter what the ultimate outcome on this question, the
committee has decided that this issue of secrecy must be debated in
a public forum. Whatever the result, we will do our best to reconcile
all of the competing interests which are involved, and I trust that
our judgment will be sound.

Are there any other opening statements by other members of the
committee?

Senator .INouYE. There is one by Birch Bayh you can put in the
record.

Senator HATHAWAY. We have a statement by Senator Birch Bayh
who was unable to be here, and without objection, it will be made a
part of the record at this point.

[The prepared statement of Senator Birch Bayh follows:]

PREPARED STATEMENT OF HoN. BIRCH BAYH, U.S. SENATOR FROM THE

STATE OF INDIANA

Mr. Chairman, Admiral Turner-I want to make a few opening remarks

because I believe we should have the constitutional issues clearly in mind before
we begin. The Constitution of the United States is more than a body of law

applied by the courts. It speaks directly to each branch of government. Where

the courts fail to decide a question because it is not suitable for judicial

determination, the other branches must make certain that their own actions
conform to basic constitutional principles.

This is the case with the issue before us today. In 1974 the Supreme Court

ruled in the Richardson case that an individual taxpayer.did not have standing

to raise the question of intelligence budget disclosure in the judicial forum.
Chief Justice Burger said that the subject "is committed to the surveillance of

Congress" and ultimately to the voters if their "elected representatives are delin-
quent in performing duties committed to them." United States v. Richardson,
418 U.S. 166, 178-179 (1974).

Therefore, the Congress has to decide whether it has been "delinquent in

performing duties committed to" it by the Constitution. Article I seems clear.
Congress is directed "from time to time" to publish "a regular Statement of

Account of the Receipts and Expenditures of all public money." Article I,

section 9, clause 7.
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Nevertheless, the Chief Justice noted in the Richardson case that this clause
may permit "some degree of secrecy of governmental operations" and that
Congress might "exempt certain secret activities from comprehensive public
reporting." 418 U.S. 178, n.11. The crucial words are "some degree of secrecy,"
"certain secret activities," and "comprehensive public reporting." They suggest
that Congress should draw the line between secrecy and disclosure with great
care and that we may be delinquent in our duty under the Constitution if we
adopt a blanket policy of secrecy.

As with almost every difficult constitutional question, the answer cannot be
framed in absolute terms. We are told that publication of some intelligence
budget information would be a "dangerous first step" to more detailed disclosure
of information that should be kept secret. In his response to questions submitted
by this Committee during his confirmation hearings, Admiral Turner asked
"where do you draw the line ?"

The implication is that we should not try to draw lines in this area, except
an absolute secrecy line. But the Constitution directs the Congress to do other-
wise. It imposes upon us a duty beyond our ordinary legislative responsibilities.
We must consider not only our personal or political preferences, but also the
basic principles which underlie our form of government and are expressed in
its founding charter.

The Constitution specifically recognizes the need for secret legislative action
in some cases. It requires each House to publish from time to time a journal
of its proceedings, "except such Parts as may in their Judgment require
Secrecy." Article I, section 5, clause 3. However, where the expenditure of
public money is at stake, no similar restriction upon publication is mentioned.
This accords with the belief that the people have a right to know how their
taxes are being spent.

But that right, too, is not absolute. Congress is empowered to determine the
exact form a "regular Statement and Account" shall take. In the course of
our history, the Congress has used this power to preserve the secrecy of
particular detailed expenditures. Although history cannot validate an un-
constitutional practice, it does suggest that there is sufficient flexibility in the
Constitution'to allow a degree of secrecy.

The Constitution is a living document which must be interpreted to meet
changing circumstances, so long as its fundamental values are kept intact.
But it is those values and not the claims of short-run expediency-that should
guide our decisions.

After World War II, the great crises of international affairs led our pred-
ecessors to disregard the constitutional implications of secret expenditures
for intelligence activities. The issue did not receive attention until recently.

Last year the Select Committee To Study Governmental Operations With
Respect to Intelligence Activities chaired by Senator Church recommended that
the total amount of the "National Intelligence Budget" should be published
and that its successor committee "should consider whether it is necessary, given
the Constitutional requirement and the national security demands, to publish
more detailed budgets." "Final Report of the Senate Select Committee to Study
Governmental Operations with Respect to Intelligence Activities," Book I, p. 470.

Other committees of Congress have taken a contrary view and have concluded
that publication of the intelligence budget total would harm the national
security.

Those who would maintain that position have a heavy burden to spell out
the reasons for absolute secrecy. Where the Constitution is silent, we have
greater leeway to choose a proper course of action. But where the Constitution
imposes a specific duty, then we must make every possible effort to perform it.

In other words, if there are to be secret expenditures, the secrecy must be
justified on grounds of compelling necessity and not just convenience or
utility. The constitutionality of our action may depend upon whether we
seriously consider alternatives which would, without endangering national
security, more fully satisfy one of the fundamental principles of free govern-
ment-the people's right to know.

I hope our discussion will focus on these alternatives, so that we may begin
drawing the line between secrecy and disclosure more carefully than we
have in the past.
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Senator HATHAWAY. Senator Wallop?
Senator WALLOP. As the vice chairman of the Budget Subcommittee,

I want to express my appreciation not only to Admiral Turner and his
staff, but the other people who testified in front of us. I think it is a
most important decision that this full committee is about to make.
There is a fine edge here of freedom. I think freedom demands defense,
and defense demands intelligence at all levels. I think the public in-
terest has different definitions by different people. The final determina-
tion of the public interest, I think, is how well we defend our country
and the tools we have to defend it with.

It strikes me that the work of this committee and the decision that
we are about to make has great repercussions on a free society and its
ability to survive as a free society. I have no idea what our decision
is going to be. I am most interested in hearing from all the groups
that come before the committee, but I think that it is important to
know that whatever decision is made is not going to be arrived at
lightly, nor is it going to be an easy decision. I am sure that on our side,
the minority is more than willing to take seriously the charge of the
Senate Resolution 400.

Senator HATHAWAY. Thank you.
Any other opening statements?
Senator HART. Mr. Chairman?
Senator HATHAWAY. Excuse me, Gary.
Senator Hart.
Senator HART. I think there is just one simple guiding principle that

ought to affect our considerations here, and that is the principle should
be that the people's right to know must be protected consistent with
national, legitimate national security interests, and I think that ought
to be the guiding line that this committee follows.

Thank you.
Senator HATHAWAY. Thank you.
Our first witness this morning is the present Director of Central

Intelligence, Adm. Stansfield Turner.
Admiral Turner, we welcome your appearance before the committee,

and we look forward to hearing your statement.

TESTIMONY OF ADM. STANSFIELD TURNER, DIRECTOR OF CEN-
TRAL INTELLIGENCE AGENCY, ACCOMPANIED BY ANTHONY A.
LAPHAM, GENERAL COUNSEL; GEORGE L. CARY, LEGISLATIVE
COUNSEL; AND DONALD MASSEY, ASSISTANT LEGISLATIVE
COUNSEL

Admiral TURNER. Thank you, Mr. Chairman and members of the
committee.

First may I express my apologies for being tardy.
When I appeared before this committee in February for confirma-

tion hearings, I indicated that I was inclined to favor the releasing of
the intelligence community's aggregate budget figure, but that I
wanted more time to study that question thoroughly before commit-
ting myself. I have since had that opportunity and I am prepared
today not to object to your releasing the single, inclusive budget
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figure which represents the intelligence community's budget, subject
to several important qualifications which I would like to discuss.
* The techniques of intelligence collection and analysis change with

time and with technology. The breakdown of the intelligence budget
accurately reflects those changes. Over time, analysis of that break-
down could reveal to any interested observer our areas of interest and
the technologies on which we depend. From such information, others
could learn where they should place emphasis in countermeasures in
order to nullify the advantages that we have.

In short, the detailed intelligence budget in the hands of our enemies
would be a powerful weapon with which they could make our collec-
tion efforts more difficult, more hazardous to life, and more costly. The
way we spend our intelligence money in this country, then, is one of
our necessary secrets.

At the same time, we are a free and an open society. It is appropriate
that the citizens be kept as well informed as possible of the activities
of their Government. They, in fact, are the best oversight we have for
the prevention of possible excesses of governmental activity. The
public's right to understand the workings of the intelligence process
is part of their being adequately informed.

Some compromise, then, is necessary between the risks of giving an
enemy an unnecessary advantage over us, and of protecting the basic
openness of our society. Accordingly, President Carter has directed
that I not object to your releasing to the public a single overall budget
figure of the U.S. intelligence community.

Let me explain precisely what that figure includes. It includes the
budget of the CIA and those portions of the budgets of other agencies
of the Government which are devoted exclusively to intelligence.
Clearly there are many related activities in other departments, espe-
cially the Department of Defense, which make some contributions to
intelligence. For instance, a military airplane flying on a training
mission may well be able as a collateral function to collect some intel-
ligence, or even carried to the extreme, perhaps, a corporal on lookout
duty with binoculars could be called an intelligence collector.

The expenses of such operations as these are not included in the
intelligence budget for which I am responsible and which is presented
to the Congress as the national foreign intelligence budget.

Basically the dividing line is whether we fund the activity for the
primary purpose of collecting intelligence or analyzing intelligence,
or whether it is for another purpose and we derive collateral intelli-
gence benefits from it.

Finally, I must mention the limitations which must prevail in issu-
ing additional information concerning this budget figure. There will be
a natural and an understandable tendency on the part of the press
and the public to want a detailed breakdown of the budget figure.
This we cannot do either by the deliberate release of additional infor-
ination, or by comments on the composition or character of the intelli-
gence budget. It is here that, regrettably, we must draw the line be-
tween openness and necessary secrecy. Were -we to intentionally or
inadvertently disclose further details of the budget figure, we would
expose those areas of emphasis and expertise regarding collection and
analysis of intelligence, and over time, trends in such emphasis would
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become obvious. This would jeopardize the interests of our country
in my opinion more than the additional information would benefit it.
The people of the country can be assured, however, that we are sharing
with their Representatives in Congress the full details of this budget
breakdown. Hence, our response to further inquiries on the budget
in the public forum must simply be "no comment." I will formally
direct the members of the intelligence community to so respond to
all such inquiries if a budget figure is released.

I recognize that this new policy of supporting disclosure of a single
budget figure, and only a single figure, is a major break with tradition.
It is not one without risk. I know that you gentlemen of this com-
mittee will fully understand the importance of this new openness, but
at the same time, appreciate the necessity of rigidly limitin g your
disclosure, if you choose to make one, to this single figure.

Thank you, Mr. Chairman.
Senator HATHAWAY. I thank you very much, Admiral.
I understand you have an appointment at the White House, and I

think for the first round of questioning that we should limit ourselves
to about 5 minutes, and then if we have some additional time, we will
go into the second round.

You state in your statement that you do not object to our releasing
the figure that you mentioned. This does not seem to be a positive
statement, but one of, well, if we do it, it is all right, but you are not
really advocating it 100 percent.

Do I read that correctly?
Admiral TURNER. Mr. Chairman, I think this is an effort to be as

cooperative with the Congress as we can, and a recognition of the
fact that in Senate Resolution 400 your committee was asked to report
to the Senate on this, and rather than preempt you, we feel it appro-
priate to have the committee and the Senate pass its judgment on this.

Senator HATTAWAY. On page 2 of your statement, you say that it
is appropriate that our citizens be kept well informed of the activities
of their Government. They are, in fact, the best oversight body in
the prevention of any possible excesses of governmental action, but if
we go ahead and disclose the one figure that you suggest, is that
going to give the citizens of this country any real basis for oversight?
They have only one number.

Admiral TURNER. It certainly is not an adequate basis for total over-
sight. It is certainly a lot more than they know today. and I think
will help them put into perspective the intelligence activity of their
country.

I also believe that it will scotch many exaggerated pieces of mis-
information that exist. Personally I think after 6 months I could add
up all the things of which I am accused in the newspaper and point
out that it couldn't possibly be done within the budget figure.

Senator HATHAWAY. But isn't it going to lead to a great deal of
public pressure for more details on the budget? You mentioned your-
self on the bottom of page 2 and over to 3, just what activities you
are covering and what activities you would not be covering by releasing
this one figure, and that, in and of itself; will suggest a question, and
then there will be more questions as to what the breakdown is in order
for the public to get a better evaluation of what we are spending
this money for.
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Admiral TURNER. No question, there will be additional pressure, but
just as today there is pressure to release a figure, I think we can hold
the line at one figure almost as well as we can hold it at zero figures.

Every day I am confronted with the necessity of making the difficult
choice between openness, which we all desire, and some level of secrecy,
which we all believe is necessary, and every day it is a difficult dividing
line to draw. If we release one figure, I will constantly have to make
very difficult decisions on holding the line at that point, just as we
do today on holding it at no figure.

Senator HATHAWAY. But you mention also at the bottom of page 3
in your testimony that if further figures were revealed, that this might
suggest trends.

Won't releasing one figure suggest a trend, if the money is x amount
this year, and x plus two next year, or x minus one, then someone can
deduce f rom those trends just what we are doing?

Admiral TURNER. Our analysis of the budget figure over the last 10
or 12 years has been that there would be no such indication. It has been
a steady, small, or moderately increasing figure in current dollars,
which results in a moderately decreasing figure in purchasing power.
It has not had big humps and peaks and valleys.

Senator HATHAWAY. How can we predict that this would continue?
There may be some world situation which demands an increase in our
intelligence capability, and consequently an increase in the expendi-
tures, so the overall figure might change significantly.

Admiral TURNER. There is no way to assure that for the future. I
can only say in the past that has not been the case.

On the other hand, if there really were a world crisis of some sort,
I think the public might be reassured to see that we were responding
and would feel that Congress was in fact responding appropriately
by such appropriation.

Senator HIATHAWAY. I think that former Director Colby, in his state-
ment that he is going to make later in the hearings, indicates that this
would have been the case with respect to the U-2 buildup at one time
in our history, and that certain deductions could have been made at
that time if we had revealed figures.

Admiral TURNER. That is not my understanding of the case, but I
don't want to get into a dispute with Mr. Colby without being sure that
we are talking about exactly the same facts.

Senator HATHAWAY. Well, he indicates that there was a bump in the
overall amount that was being spent, and that that bump could have
been analyzed by our enemies to determine that something was going
on.

Admiral TURNER. I would like to specifically review whether we are
talking about whether the overall figure had a bump in it or a compo-
nent had a bump in it, and my understanding was the latter, not the
former.

Senator HATHAWAY. One last question before I turn it over to the
next questioner.

I have difficulty in my own mind determining that one figure is OK,
but that any second figure would be dangerous. It seems to me that if
two is dangerous, that one also has a considerable amount of danger.

Admiral TUrRNER. The second and the third figures begin to tell you
whether in collection, for instance, we are emphasizing system. A, sys-
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tem B or system C, and obviously if the degree of emphasis on one of
those systems is well known to somebody who is trying to defeat those
systems, he may know better where to put his countereffort. In short,
they will match our effort with countereffort in proportion, probably,
to what they see as our investment, because that would give some in-
dication of the importance we place on each area, whereas with the
aggregate figure they just know we are about so much interested in
intelligence.

Senator HATHAWAY. But it does give people some indication.
Admiral TURNER. Yes, sir. I have, of course, not said this is not with-

out risk. That is one of the things I mentioned, that daily I have to
draw a line between being secret and being open, and I am sincerely
trying.

Senator HATHAWAY. *Won't this be the only nation in the world,
either free or not free, that is disclosing any figure with respect to its
intelligence budget?

Admiral TURNER. I believe so.
Senator HATHAWAY. Thank you.
Senator Goldwater.
Senator GOLDWATER. I won't be long, Mr. Chairman.
Admiral, I agree with what you say on this. You have said in

various ways-essentially what my position has always been relative
to amounts of money spent for intelligence. I think the overall figure
is all right, although I think I would oppose even that.

I think there are some things that the American people, including
the American Congress, should not know about intelligence or in-
telligence gathering, and I think the broader we spread information
about what intelligence is doing, the weaker we become in the world of
nations, and I want to thank you for this statement. It is short. It is
right to the point, and I think your arguments on behalf of one figure
are very good.

I am going to say I am going to buy them. I may vote against it.
but I agree with you, and I have no questions. I won't even ask you
why you were late. [General laughter.]

Admiral TURNER. Thank you, sir.
Senator HATHAWAY. Mr. Chairman.
Senator INOUYE. Before proceeding, I believe the record should show

that Admiral Turner and members of the intelligence community have
been most forthright in their presentations before this budget subcom-
mittee, and most cooperative in our efforts to carry out our oversight
responsibilities, and I wish to publicly thank Admiral Turner at this
time for this cooperation.

Admiral TURNER. Thank you, sir.
Senator INOUYE. The process we are now involved in is al most his-.

toric one, as noted by you, sir. This is the first time a disclosure will be
made officially, or at least an offer to make one is being made, and the
hearings that we have been holding themselves are also historic. I don't
believe that any other committee in the Congress during our 200 years
has had any line-by-line, line-item type of consideration.

I have just a few questions sir.
No matter whether we are democratic or undemocratic, open or

closed, I assume that every country on the face of this earth has some
sort of intelligence organization.
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I am correct in that assumption, am I not?
Admiral TURNER. I would certainly assume so, unless it were such

a minor country that it couldn't afford much of an operation, but they
must have some effort.

Senator INOUYE. Are you aware of any country that has as a matter
of public policy released either one figure, two figures or three figures,
relating to their intelligence budget?

Admiral TURNER. No; I am not.
Senator INOUYE. Does Great Britain release any figures?
Admiral TURNER. No, sir.
Senator INOuYE. By public policy, do the citizens of Great Britain

know the name of the head of intelligence there?
Admiral TURNER. No; they do not.
Senator INOuYE. Not even the name of the director of intelligence?
Admiral TURNER. It is not publicly released. Whether it gets out or

not, I am not sure.
Senator INouYE. Article I, section 9, clause 7 of the Constitution of

the United States reads as follows: "No money shall be drawn from the
Treasury but in consequence of appropriations made by law, and a
regular statement and account of the receipts and expenditures of all
public money shall be published from time to time."

Would this requirement of the Constitution be satisfied by disclosing
this one aggregate figure?

Admiral TURNER. Senator, on the constitutional issue, the General
Counsel of CIA, who sits on my right, whom I will ask to verify my
summation of his position, indicates that is within the Constitution not
to release any budget figure on the intelligence budget.

Is that correct, Mr. General Counsel?
Mr. LAPHAM. Yes, Admiral, that is my view.
Admiral TURNER. We have a paper, a detailed paper we would be

happy to submit for the record as to the basis of the General Counsel's
finding on that.

[The information referred to follows:]
Memorandum of law from: Office of General Counsel, Central Intelligence

Agency.
Subject: Secrecy in Federal budgets.

1. Secrecy in the appropriation and expenditure of United States Government
funds is an aberration from normal practice occurring only under the most
compelling circumstances. The norm is openness. And even when funding of
particular enterprises is withheld from public disclosure, there is an inherent
limitation to the degree of secrecy that our system of government will permit,
for the legislative branch must appropriate whatever the executive branch ex-
pends. That is, the irreducible minimum which preserves the checks and balances
central to our system of government and within which requirements for secrecy
must be accommodated.

2. The question of whether secrecy may be achieved in the appropriation and
expenditure of Federal funds takes on constitutional proportions when article I,
section 9, clause 7 of the Constitution is considered. That clause provides that:

No money shall be drawn from the treasury, but in consequence of appropria-
tions made by law; and a regular statement and account of the receipts and ex-
penditures of all public money shall be published from time to time.

This provision places the purse strings of the Federal Government firmly in the
hands of the Congress. It also sets up a basic requirement for maintaining ac-
countability in the expenditures of Federal funds. Nonetheless, the clause is not
self-defining and Congress has plenary power to give it meaning."

I United States v. Richardson, 418 U.S. 166 (1974) fu. 11; Harrington v. Bush, No. 75-1862, D.C. Cir., 18 Feb. 1977.
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3. In giving it meaning, the Congress has recognized the rather unusual re-
quirements surrounding the management of an intelligence agency and has
chosen, as it is at liberty to do, an appropriation and accounting procedure for
the Central Intelligence Agency that is significantly different from the norm.
Statutes setting the norm in the appropriations process are to be found at 31
UiSC §§ '11, 628 and 696. These statutes provide, respectively, that the President is
required to present a detailed annual budget to Congress which itemizes proposed
expenditures for each agency, that appropriations shall be applied solely for
the objects for which made, and that funds appropriated to one agency are not
to be transferred to another without express Congressional approval.. With re-
spect to the reporting of expenditures, 31 USC § 1029 imposes a duty on the Secre-
tary of the Treasury to annually provide Congress with an accurate combined
statement of the receipts and expenditures of public money. In comparison with
the foregoing, appropriation and accounting processes for CIA are distinctly
different. 50 USC § 403f (a) provides that the Agency is authorized to transfer to,
and receive from, other Government agencies such sums as may be approved by
the Office of Management and Budget for the performance of Agency mission
and functions, without regard to provisions of law limiting or prohibiting trans-
fers between appropriations. This provision permits, in the interests of security,
the concealment of the annual CIA appropriation within the appropriations re-
quests for other agencies in the President's annual budget proposal. After having
been appropriated in this concealed fashion, the funds are transferred by OMB
to CIA. With regard to reporting, 50 USC § 403j (b) authorizes the Director of
Central Intelligence to certify the expenditure of funds for objects of a confi-
dential, extraordinary, or emergency nature, with such certificate to be deemed a
sufficient voucher for the amount certified. This provision permits, again in the
interests of security, the exemption of certain intelligence operations from the
risks of disclosure arising from normal Government audit procedures. The re-
mainder of the Agency's expenditures can be audited in more normal fashion..

4. Upon reflection, it can be seen that the statutory provisions directed at
*accommodating the special requirements of conducting an intelligence program
do not conflict with previously cited article I, section 9, clause 7 of the Constitu-
tion. It is still the Congress that specifically appropriates funds for the purpose
of intelligence, and the Director of Central Intelligence reports to the Congress
regarding the expenditure of such funds. The primary difference in regard to the
appropriation and expenditure of CIA funds is that budget figures are not publicly
disclosed. Both in connection with the President's appropriation request and in
connection with the annual statement and account of expenditures, the precise
figures for CIA are concealed within figures for other portions of the Govern-
ment budget. For example, while the budget for CIA might be appropriated and
raecounted for as part of the Department of Defense budget, the CIA budget
figure is not specifically identified.

5. The critical question thus becomes whether -the power of the Congress to
modify and specially tailor appropriations and accounting procedures under
article I, section 9, clause 7 of the Constitution extends to maintaining a degree
of secrecy in Government operations in derogation of public disclosure. The
Supreme Court in 'United States v. Richardson 2 suggests that the Congress does
have this power. In footnote 11 the Court states that:

"Although we need not reach or decide precisely what is meant by 'a regular
Statement and Account,' it is clear that Congress has plenary power to exact
any reporting and accounting it considers appropriate in the public interest....
While the available evidence is neither qualitatively nor quantitively conclusive,
historical analysis of the genesis of cl 7 suggests that it was intended to permit
some degree of secrecy of governmental operations. The ultimate weapon of
enforcement available to the Congress would, of course, be the 'power of the
purse.'

"Not controlling, but surely not unimportant, are nearly two centuries of ac-
ceptance of a reading of cl 7 as vesting in Congress plenary power to spell out
the details of precisely when and with what specificity Executive agencies must
report 'the expenditure of appropriated funds and to exempt certain secret activi-
ties from comprehensive public reporting (citing authority)."

At issue in Richardson, of course, were the very CIA statutes with which we
are here concerned. The Court went on to conclude that the plaintiff lacked stand-
ing to challenge these enactments.

2'See note 1.
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6. In Harrington v. Bush,3 the United States Court of Appeals for the District
of Columbia arrived at a similar conclusion regarding the authority-of the Con-
gress to provide for the appropriation and accounting of CIA funds as it has
done at 50 USC §§ 403f and 403j. The D.C. Circuit also found that the Congress
has plenary power to implement and give meaning to article I, section 9, clause
7 of the Constitution. This finding was based squarely on Richardson, and also
on Hart's Case.' In Hart the claimant sought payment on contract for supplies
sold to the United States. Barring such payment was an 1867 joint resolution
making it unlawful to pay any claim accruing prior to 13 April 1861 to any per-
son who in any manner sustained the Confederate cause. Although claimant's
intestate received 'a full pardon from criminal penalties arising from his engag-
ing in rebellion against the United States, his disability to receive amounts due
him was not made a consequence of any offense and therefore was unaffected
by the pardon. As arbitrary as this may sound and in the face of an attempt to
base the right to payment on Constitutional grounds, the court found that:

'The absolute control of the moneys of the United States is in Congress, and
Congress is responsible for its exercise of this great power only to the people. "

In affirming the Court of Claims decision, the Supreme Court stated that a
creditor of the United States could be paid only in accordance with article I,
section 9, clause 7 of the Constitution, and that the joint resolution of the Con-
gress made all appropriations unavailable for purposes of paying the claimant.
The very severity of the burden placed upon a class of creditors by the joint
resolution makes its endorsement by the Court a persuasive argument in support
of the plenary powers assigned to the Congress in the appropriations area by
the court in Harrington.

7. The Richardson Court alluded to the fact that for two centuries it has been
accepted that article I, section 9, clause 7 vested in Congress plenary power to
spell out the details of precisely when and with what specificity executive agen-
cies must report the expenditure of appropriated funds and to exempt certain
secret activities from comprehensive public authority. There is, in fact, ample
evidence that such power includes authority to provide for secrecy.

8. The very wording of the clause exists as evidence of the fact that the fram-
ers of the Constitution desired to leave room for legislative discretion and some
secrecy in fulfilling the requirement for an accounting of receipts and expendi-
tures. The Statement and Account Clause was not contained in the original draft
of the Constitution. It was suggested from the floor during the final stages of the
Constitutional Convention, when George Mason moved to require an annual a7-
count of public expenditures. James Madison proposed to amend this motion so
that the envisioned reporting would take place "from time to time." This change
was proposed in order to "leave enough to the discretion of the Legislature."
Madison's amendment was adopted.6 The debate between Mason and Madison
was renewed in the Virginia convention in 1788. Mason opposed Madison's "from
time to time" terminology because he viewed it as making provision for secrecy,
.and he felt there should be no room for secrecy. According to Farrand:

"The reasons urged in favor of this ambiguous expression, was, that there 'might
lbe some matters which might require secrecy. In matter relative to military op-
erations, and foreign negotiations, secrecy was necessary sometimes. But he
[Mason] did not conceive that the receipts and expenditures of the public money
ought ever to be concealed. 4 C * But that this expression was so loose, it might
be concealed forever from them.3 "

Patrick Henry also recognized Madison's language as a provision enabling sec-
recy when required and opposed it for that reason. Henry feared that the adop-
tion of Madison's language meant that: * * * the national wealth is to be dis-
posed of under the veil of secrecy; for [with] the publication from time to time
* S * they may conceal what they think requires secrecy. * * v 8
The debates indicate, therefore, that one of the reasons, besides allowing for

administrative flexibility, for modifying Mason's original phrasing of the State-
ments and Accounts Clause was to permit secrecy in matters which required it.
Even though Mason failed to conceive of circumstances under which expenditures
ought to be concealed from the public, the language which Patrick Henry viewed

' See note 1.
4 16 Ct. C]. 459 (1880). afrd. 118 U.S. 62 (1886).
5 Quoted in "Barrington" at p. 4 of the slip opinion.
62 Farrand, The Record8 of the Federal Convention of 1787, pr. 618-619 (1911).
7 3 Flriat. sopras at 326.
8 3 Elliot's Debate8 on the Federal Constitution, 462 (1836).
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as allowing Congress to "conceal what they may think requires secrecy" ulti-
mately was adopted. It therefore seems clear that the framers contemplated that
Congress would have the power to withhold certain appropriations and expendi-
ture data from the public. Madison, at least, was of the opinion that Congress
should have such power to authorize secrecy in certain cases:

"The congressional proceedings are to be occasionally published, including all
receipts and expenditures of public money, of which no part can be used, but in
consequence of appropriations made by law. This is a security which we do not
enjoy under the existing system. That part which authorizes the government to
withhold from public knowledge what in their judgment may require secrecy, is
imitated from the confederation * * *.9"

9. To entertain for the moment a view opposite to the foregoing, that is, that
Congress has no authority to make any appropriation or expenditure in secret,
can le seen to result in a striking anomaly. The Statement and Account Clause,
article I, section 9, clause 7, does not in express terms authorize secrecy, but
Article I, section 5, clause 3 does:

"Each House shall keep a Journal of its Proceedings, and from time to time
publish the same, execpt such Parts as may in their Judgment require Secrecy."

It would appear foolish to attribute to the framers an intention to include in
the Constitution an absolute obligation that every appropriation and expenditure
be publicized, even though the Constitution explicitly authorizes each House to
keep secret its debates and decisions on these very matters.

10. The history of congressional understanding of the Statement and Account
Clause shows that it has not been interpreted as preventing Congress from decid-
ing (as it has in enacting the Central Intelligence Agency Act) that certain classes
of Federal expenditures should not be disclosed where delicate questions of
foreign policy or national security are Involved. Not long after the Constitution
was adopted, Washington declined to make public the amount of money expended
by General St. Clair in furtherance of a secret mission in the territory of
Florida."0 Shortly after the Constitution Was adopted, President Madison (who
had proposed the more flexible language of the Statement and Account Clause)
sent a confidential communication to Congress outlining his recommendation
that he be authorized to take possession of parts of Spanish Florida. Congress
then passed a Secret Appropriation Act appropriating $100,000 for such occupa-
tion, and forbidding the publication of the appropriation law." The enactment
was not made public until 1818 when the controversy over Florida had ended.
And almost from the foundation of the Government under the Constitution there
was a fund, to be later denominated the Secret Fund, which was used by the
President to finance the secret operations of the G6vernment, including intelli-
gence gathering. The legislation was passed In response to Washington's first an-
nual message." The use of the ffind by Washington is well documented. includ-
ing payments "to facilitate the use of Informal agents."1 The warrants were
evidently made payable to a member of Washington's family to conceal their
true purpose." The expenditure of these funds Was recordied In the "private journ-
als" of the Treasury "as a want of secrecy (might) endanger the money."i 1 The
legislation establishing the fund provided that the President might account for
the same: . . . By causing the same to be accounted for specifically in all in-
stances wherein the expenditures thereof may in his judgment be made public,
and making a certificate . . . of the amount of such expenditures as he may
think advisable not to specify; and every such certificate shall be deemed a suf-
ficient voucher for the sums therein expressed to have been expended.6 0 "

The similarity of purpose and language between this early legislation and the
present 50 U.S.C. i 403j(b), set out above, is striking.

11. The use of the Secret Fund continued and was referred to at various times
during the tenures of later presidents. The fund was used during the negotiations
of the treaty between the United States and Tlrke~y,"' and it is noted that this fund
was designed for secret business and called the Seiret Fund. The fund was used
to send "ministers" to Central America to derive inforfmation.s So sensitive were

0 3 Farrand. soipra. 312.
10 10 Federal Bar Journ'al 109 (1949).

I Miller, Secret Stattts8 of rtle United States, 4-5 (1918).
11 Annals of Cong. 1058 (17901..
" 1 American State Papers For. Rel. 137-138.
14 Wharton, 6 Diplomatic Correspondence of the American Revolotlon 22.1-2296 (1R89).
1cWhaorton. 4 Dlnlomatic Correspondence of the American Revolution 428 (1889).
IsAc of Feb. 9.1793. 2 A nnals of i ong. , 2.1 Stt. 299.
17 Forsyth's speeeli. vir Conz. Debates. 21 Cong., 2d Sess. 295.
'5 Cong. Globe. 27 Cong. 2d Sess. 469, 473.
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the purposes for which the fund was used that President Polk refused to divulge
the information about the details of the fund to Congress Awhen requested to do
so."' Later, the fund was used to pay agents employed during the negotiation of
the Fisheries Treaty between the United States and Britain.2 0

12. More recently, Congress has found secrecy to be in the national interest in
several settings. For example, over $2 billion was secretly expended on the Man-
hattan project to develop the atomic bomb during World War II. Of the statutes
that similarly make provision for a confidential, or restricted, accounting for the
funds involved, that for the Atomic Energy Commission 2 dates from 1946 and
was amended in 1963, and that for the Federal Bureau of Investigation 2 dates
from 1950 and was added to in 1966. The provision for the Department of the
Navy w was enacted in 1916 and has not since been amended. The provision for the
confidentiality of expenditures pursuant to foreign relations ' may be said to span
all periods of our history as a nation inasmuch as its first enactment was in 1793
and a companion provision' permitting delegation by the Secretary of State of
certification authority, was contained in each Department of State Appropriations
Act from 1947 to 1953, and codified in 1956.

13. In light of the foregoing, it seems clear that Congress is authorized to
exercise considerable flexibility in establishing procedures by which the require-
ment for maintaining accountability between the executive and legislative
branches, as mandated by the statements and accounts clause, is to be fulfilled.
The origins of the clause itself and subsequent history indicate Congress is at
liberty to adopt special accounting procedures whereby certain appropriation
and expenditure information is restricted to Congress land the executive branch
in a way designed to protect national security. It is for this purpose that 50
U.S.C. § 403f and 50 U.S.C. § 403j were enacted, and their continuing validity is
grounded in the recognition of the fact that the secrecy required for the success
of national intelligence efforts must be matched with similar secrecy in the
attendant financial processes.

Senator INOUYE. At this time, can your counsel very briefly tell us
how he came to that conclusion?

Mr. LAPHAiW. Senator, the portion of the Constitution to which you
refer has been twice construed, once in 1974 by the Supreme Court, and
more recently by the Federal Court of Appeals, the U.S. Court of Ap-
peals in the District of Columbia.

In both those instances, what the courts have had to say is that the
meaning of that particular portion of the Constitution is not self-
executing or-self-defining. It essentially means what the Congress may
say that it means.

So the rights of the Congress in respect of implementing and inter-
preting that provision of the Constitution have been described as
plenary, or complete. Those decisions have gone on to say that
Congress has, in an informed way, created a scheme by which the funds
needed to operate the CIA and the accounting for the expenditure of
those funds are departures from the norm in the budget process, the
norm being openness and full disclosure.

So, essentially, I rely for my judgment on the language that I find in
those two opinions, one by the Supreme Court and one by the Court of
Appeals.

Senator INOUYE. I have just one more question. I believe my time
has just about expired.

We have 'noted many books and articles revealing, supposedly,
budget figures. Of the operations of your agency, one by former
members of your staff, for example, the "CIA and the Cult of Intel-

20 Qualfe. 1, The Diary of James R. Polk 331-334 (1910).
20 MisC. Doc. 109. 50th Cong., 1st Sess., Senate, pp. r03-104.
214 2 U.S.C. S2017(6).
2228 U.S.C. 8537.

23 31 TJ.S.C. § 108.
2131 U.C 8107.

2 22 U.S.C. §2671.

90-784-77-2
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ligence," by Marchetti and Marks-that book included a citation of
three-quarters of $1 billion as being the CIA budget, and I recall
that the CIA originally objected to that figure, but later withdrew
its objection and permitted that figure to be published.

Would further disclosures of, say, the intelligence-related activi-
ties, cause irreparable harm to our Nation?

Admiral TURNER. A disclosure such as the one Marchetti and Marks
have made is, of course, totally unauthorized and unsubstantiated, and
my concern is that we in no way, such as commenting'on the veracity of
that report, confirm or deny those reports so as to lead to the break-
down of any single figure that might be released.

I do believe that a detailed breakdown of our budget would do
irreparable harm to the country.

Senator INOUYE. Thank you very much, sir.
Thank you, Senator.
Senator HATHAWAY. Senator Wallop?
Senator WALLOP. Admiral Turner, is there any public information

about the NATO intelligence budget ?
Admiral TURNER. No, sir.
Senator WALLOP. Does that figure just appear within the contribu-

tion of given countries to NATO? Is it just blended?
Admiral TURNER. To the best of my recollection, there' is very little,

if any, actual appropriation for strictly NATO intelligence. NATO
intelligence is the sum of intelligence of its 15 nations, so there would
not be a line item for NATO intelligence. It would be a fraction of
U.S. intelligence, British intelligence, and so on.

Senator WALLOP. In your opinion, would release of this single
figure cause any consternation among the U.S. allies?

Admiral TURNER. I suppose that in all honesty intelligence com-
'munities in general are very reluctant to see any information released
whatsoever. I do not think it would cause a substantial problem with
our allies, but I think they would probably on the whole prefer noth-
ing be released.

Senator WALLOP. Do you think they would be inclined to lessen
their cooperation with our intelligence efforts if we take this' route?

Admiral TURNER. I do not think that would be a major problem,
no. I think that they have a basic confidence in us, and I think our
security is comparable with anyone's.

Senator WALLOP. What about your people in the field, or the
intelligence people in the field? Do you think it would have an effect
on their morale? Do you think that they look down the road to such
things as Senator Hathaway was talking about? If one figure is out,
then the second figure is going to be demanded, and then the pressure
to become more detailed?

Admiral TURNER. It is a natural instinct of all of us in the in-
telligence community to withhold as much as we can, because of the
risks that are involved in every disclosure, but as I say, we all, in the

.community and out, have to be conscious of our responsibility to the
American public as well.

Senator WALLOP. I have no further questions, Mr. Chairman, but
I would like to join with Senator Goldwater in complimenting you
on a very short and very succinct statement.

Admiral TURNER. Thank you very much, sir.
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Senator WA;\TLLOP. I think it fulfills the role perfectly.
Admiral TURNER. Thank you.
Senator HZATHAWVAY. Senator Morgan?
Senator MORGAN. Admiral Turner, with regard to the constitu-

tionality of withholding this information, I wonder if counsel would
tell us whether or not he took into consideration the two cases, the
Richardson case-and the other case, the name of which I forget-I do
not recall-that turned on the issue of whether or not the parties
had a standing to bring the lawsuit rather than on the issue of con-
stitutionality?

Mr. LAPHAM. Yes, indeed, Senator. I took that fact into account
entirely. The name of the other case was Harrington v. Bush. That was
a lawsuit 'brought by Congressman Harrington.

Senator MORGAN. SO your conclusions with regard to the constitu-
tionality of withholding this information really are drawn from the
language of the case and not specific holdings?

Mr. LAPHAM]. I agree that the language does not represent the hold-
ing in either case, Senator, but it is language somewhat less than a
holding that elucidates these points upon which I relied.

Senator MORGAN. One other question or statement along this line.
The statements and accounts clause was' discussed by Justice Story in
an article many, many years ago, and it pointed out that the purpose
of the clause was to allow the people to check Congress as well as the
executive branch through publication of information on what money
is expended for. I wonder later on if you would comment.

Are you familiar with that article or discussion by Justice Story?
Mr. LArTIA31. I am not fresh on that, sir. I think I read it at one time.
Senator MORGAN. I wonder if you wbould refresh your recollection

and give us your comment in writing later on?
Mr. LAPHAM. Yes, indeed.
[The information referred to follows:]

-: June 9, 1977
Hon. ROBERT MORGAN
Senate Select Committee on Intelligence,
Washington, D.C.

DEAR SENATOR MonGAN: During the course of Admiral Turner's testimony on
27 April regarding the intelligence community budget figures, it was suggested
by you that a comment by' this Office addressed to Justice' Story's view of article
I, section 9, clause 7 of the Constitution 1would be helpful. I understand your
reference to be to. Story's Commentaries on the Constitution of the United States,
section 1348 of which pertains to the clause in question.

Justice Story is, of course, yery direct and forthright in expressing his view
on this matter. He says with regard to the subject clause that "The object is
apparent upon the slightest examination. It is to secure regularity, punctuality,
and fidelity in the disbursements of the public money." With this the intelligence
community would most certainly agree. The legislative and executive branches
must keep faith with each other, and each to the electorate, in the handling and
disbursement of the public money.

Current procedures for the appropriation and expenditure of intelligence com-
munity funds are consistent with Justice Story's view of what the Constitution
requires. No funds are made available for intelligence without being tappropri-
ated for that purpose by the Congress. The intelligence'agencies remain strictly
'accountable to the Congress for their stewardship in using the funds appropri-
ated to them, as ongoing budget hearings make abundantly clear. The electorate
is apprised through a regular statement of accounts and expenditures of the
amount of money being expended for national defense hnd security, albeit that
the figures are not divided in such a way as to make evident the expenditures
for intelligence.
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The decision to not separately identify the figures for our intelligence programs
is one made jointly, as of course it must be, by the Congress and the Executive.
In my view it is a decision which is valid and constitutional. Indeed, the Supreme
Court has said in this connection that "it is clear that Congress has plenary
power to exact any reportng and accounting it considers appropriate in the
public interest." United States v. Richardson, 418 U.S. 166, 178 n. 11 (1974).
Justice Story's comment is not 'at variance with this view. He says that "As all
taxes raised from the people, as well as the revenues arising from other sources,
are to be applied to the discharge of the expenses, and debts, and other engage-
ments of the government, it is highly proper, that Congress should possess the
power to decide how and when any money should be applied for these purposes."

In the end, however, it must be recognized that the thrust of Justice Story's
comment is dlrected at the fact of Congress' control of the purse strings and its
power to appropriate in such manner as it sees fit. The comment is therefore of
limited utility with regard to the questions presently before us. I perceive that,
to the extent differences of opinion exist regarding the question of not publishing
certain budget figures, these differences arise not so much from considerations of
the power of Congress to appropriate as it deems proper, as from varying inter-
pretations of the requirement for a statement and account of expenditures. On
this latter point by itself, the comment of Justice Story is quite brief, and infuses
the accounting requirement with little meaning not evident from a reading of the
clause itself. "Congress is made the guardian of the treasure; and to make their
responsibility complete and perfect, a regular account of the receipts and expendi-
tures is required to be published, that the people may know what money is
expended, for what purposes, land by what authority."

Ultimately, the best answer regarding the requirements of the statement and
account clause is probably that indicated by the Supreme Court in Richardson.
The Court viewed this clause as a general directive to the Congress and the
Executive that is not self-defining. On the contrary, the Congress possesses the
power to give it definition through its plenary power to establish reporting and
accounting requirements. The Court also made It clear that this power extended
to making provision for secrecy in the national interest, deriving support for this
conclusion both from the origin of the clause itself and the nation's long -history
of exempting certain secret activities from comprehensive public reporting. The
message is unmistakable. The Supreme Court is telling us that this is not an area
where the Constitution mandates -a particular result Irrespective of whether a
majority favors that result (as might be the case, for example, in the First
Amendment area). Rather the Congress, pursuant to its article I powers and
subject to the political process, possesses authority Iwithln broad limits to define
the nature and extent of the required accounting of public expenditures.

The opinion of the Court of Appeals for the District of Columbia in the
Harrington case recognizes the law to be as set forth in Richard sn, and restates
it in terms that are crystal clear for purposes of our present discussion: "Since
Congessional power is plenary with respect to the definition of the appropriations
process and reporting requirements, the legislature is free to establish exceptions
to the general framework, as has been done with respect to the CIA." Harrington
v. Bush, No. 75-1862, D.C. Cir., 18 Feb. 1977.

The lessons of Richardson and Ha'rrington to be applied in the instant case
would seem to be that, to the extent there is a consensus that nondisclosure of
intelligence budget figures Is in the national interest, the government is not
prohibited from taking that course. My reading of Justice Story's comment on
article I, section 9, clause 7 does not place him in conflict with this view.

Sincerely,
ANTHONY A. LAPHAM,

General Counsel.

Senator MORGAN. Admiral Turner. if I could ask you one question
which might call for a much longer answer, for nearly 30 years now the
various directors of the Central Intelligence Agency as well as the
administration and the Congress have acquiesced in the withholding
of the budgetary figure, even the single item amount from the public.

Could you as succinctly as possible give me the reasons, their reasons
or the reasons of the Agency for the withholding of the single item
amount which you say today you no longer object to?
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Admiral TURNER. Do you want me to summarize the opinion of the
other directors?

Senator MORGAN. Yes; because if I am to vote on this matter, I
would like to know what have been the arguments for withholding this
information through the years.

Admiral TURNER. Yes. surely. In my view, when you boil down all
rhetoric on this topic, it is simply a question of whether releasing one
figure is going to inevitably lead to the release of more figures or to the
logical deduction of what those figures are on the part of opposing
intelligence agencies of the world.

I think that really it all comes down to that one issue, because I have
unequivocally agreed that release of several figures would be injurious
to the country. So, it was a simple judgment, and the others who have
made that judgm ent in the past have felt that it was not worth the risk.

In my view, I am not necessarily in contradiction with them as much
as it might appear. Times change. Attitudes of the country change. The
needs of the country change. The credibility of the intelligence com-
mutnity of our country has, unfortunately, lessened over the past few
years. I believe it is very important to the country to rebuild that con-
fidence and that credibility, and because I believe so sincerely that a
capable intelligence service is an essential ingredient of our country's
security today.

Senator MORGAN. Theni in your opinion it would be a fair assump-
tioa to say that the agency in the past has not really seen any great
harm that could come from releasing this one figure, but merely that
it might be an opening of the door for release of additional data.

Admiral TURNER. That is correct, sir. That is my understanding and
interpretation, and again, I would emphasize that my statement at the
beginning was to ask the. Congress to interpret and understand the
public feeling on this, and the desire and the importance of the balance
between openness and secrecy in this case.

Senator MORGAN. But in vour opinion, the desirability of openness
and secretness on this issue would stop at the releasing of one single
figure?

Admiral TURNER. Yes, sir.
Senator HATHAWAY. Senator Chafee?
Senator CHAFEE. Thank you, Mr. Chairman.
Admiral Turner, I think it would help in our decision here if we

could explore a little further the pros and cons that went into your
thinking as you arrived at your conclusion. Now, as I understand, the
big item that went into your thinking was, by revealing this one figure,
are we opening the door for demands for further figures? Also, I think,
probably, as I gathered from your testimony, there is some concern
about whether by giving this year's figure, next year's figure, eventual-
ly there will get to be a problem of comparisons, and then your think-
ing went to the pros and cons of, free and open societies need to know
versus the risks as you mentioned in your statement of giving the
enemy an unnecessary advantage over us.

Are there any other factors that you can think of that went into your
decisionmaking process, pro and con. 'as you arrived at your decision?

Admiral TURmNER. W\ell, part of the credibility issue, part of the
openness with society issue, is trying to restore the necessary level of
confidence in the intelligence activities of our country.
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Senator CHAFER. Is it your feeling that by revealing an overall
figure, and by your agency stepping forward and not objecting to this
process, it would restore confidence and credibility in the agency ?

Admiral TURNER. That is my hope, sir. As I said, somewhat face-
tiously, we are accused of doing so many things that I really do not
think they could be done within the figure.

Senator CHAFEE. Would you gain anything by knowing what the
overall Soviet intelligence budget was?

Admiral TURNER. I do not believe a great deal, no.
Senator CHAFEE. It probably would be very useful to bring before

this committee to indicate how much they are spending versus us.
[General laughter.]
Senator. CHAFEE. But seriously, I suppose it would be probably

suspect in your mind to start with.
Admiral TURNER. Yes, sir.
Senator CHAFEE. You mentioned that you support an overall figure,

but then we get into problems with it if we go on to figure B, C, and D,
because that would reveal what system A or system B or system C
might be doing. However, could you not apply that same rationale
to our military defense budget? The Soviets could see what we are
spending in ASW (antisubmarine warfare) or what we are spending
in tank development, what we are spending in new aircraft, and there-
fore they could prepare to retaliate against that system. Doesn't the
same logic apply there?

Admiral TURNER. Absolutely. It certainly does. We give a great
advantage away there. The line between openness and secrecy has
been drawn differently in that instance. I think it would be unwise in
the intelligence field, where the balance of measure and countermeasure
is so delicate, and where the difficulty of keeping an advantage is so
easily offset in many cases, to give them those clues.

The ability of an enemy to offset our antisubmarine warfare ca-
pability, for instance, is a much more complex and difficult task than
it would be to deny us intelligence if they knew precisely the systems
on which we were relying most for it.

Senator CHAFEE. Thank you, Admiral. Thank you.
Admiral TURNER. Thank you.
Senator HATHAWAY. Senator Huddleston?
Senator HUDDLESTON. Thank you very much, Mr. Chairman. Ad-

miral Turner, I join with the other members of the committee in wel-
coming you here today. I welcome the statement that you have made,
which I did not have an opportunity to hear but which I have read
and I think it is a tremendous step forward. It shows that you and the
President have real confidence in the American people.

I personally do not believe that this disclosure will compromise our
intelligence operations. As Senator Chafee was pointing out, in so
many other sensitive areas we are a great deal more specific. Trade
magazines carry very specific details about weapons that certainly
give our adversaries a great deal more information than you are
suggesting that we give.

I am just wondering if there is any way that we can be even more
forthcoming beyond the aggregate figure that you are suggesting.
While the public will not understand all of the ramifications of an
aggregate figure, I think they will see that there are limits on the
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intelligence community spending. I am wondering whether or not
there could be other broad categories, subdivisions of this aggregate
figure, that might be even more helpful, but would not betray our
secrets.

Admiral TURNER. That is strictly a judgmental factor, Senator
Huddleston. I would not contend that my judgment is absolute or
infallible on it. I really think the risks would be substantially high.
I think the next time we are in a closed session I could give you some
specific examples of the type of information that could be deduced
from such a breakdown and reasons why I believe that would lead the
other side to come to countermeasures that they might not come to
otherwise.

Senator HUDDIMSTON. Is there an advantage in disclosing authori-
zations rather than actual outlays?

Admiral TURNER. I think it would be preferable to do the authori-
zations, but I am not sure that it makes a tremendous difference, as
long as we are consistent from year to year.

SAenator HUDDLESTON. Well, if there were heavy outlays in one
specific area, say in the development of a particular intelligence gath-
ering system that might alert an adversary that something is going
on. It seems to me, however, that even if you had a figure for each of
the various elements, such as the CIA, or DIA, you might not be giving
away too much.

Admiral TURNER. Well, I would like to debate that with you in a
classified forum, sir, because I am afraid to

Senator HUDDLESTON. This committee has heard a great deal, of
course, in closed session about these matters, and I would just like to
begin to explore this because it is something that we ought to continue
to look at.

As I said at the beginning, I think you are making a great step
forward here. I commend you for this. As you know, this was a
question that our previous committee dealt with, wrestled with. We
never resolved it, as a matter of fact, but I think we have moved a
step forward here today.

Mr. Chairman, I have no further questions of Admiral Turner on
this matter at the present time.

Senator HATHAWAY. Senator Lugar?
Senator LUGAR. Thank you, Mr. Chairman.
Obviously, the consensus of the committee at least would appear to

be in favor of disclosure of at least the single figure, as your testi-
mony has suggested would be permissible. Trying to get some balance
in this for a moment, Iet me raise these questions.

Is it not true that if you had the single figure released this year. there
would be the predicament of a single fignure to be released next year and
the year thereafter, and some analysis, not only by people in our
country but also elsewhere, as to what was going on ?

Now, perhaps the figure next year will be the same, or we could
say that the cost-of-living index in our country has gone up. 5 or 6
percent, and intelligence is doing no more, no less than following
inflation internally, but what if for some reason the intelligence budget
and the total figure should be up by 30 percent next year?

Is your testimony that at that point you would simply state that
figure and. as people in public sessions ask you about it or ask members
of this committee, that our response would be no comment?
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Admiral TURNER. I think that if a dramatic increase of that sort
were required, the public would be justified in wanting to under-
stand why it was such a dramatic increase. I think with a 5- or 8-
percent aberration, we should have a no comment. I think a 30-percent
change would have to be reflected in some major change in the world
situation, and I think I mentioned earlier I believe the public might
be very pleased to see we were responding if that were the case.

Senator LUGAR. But do you not have to get into a sort of explana-
tion, if not in a detailed way, breaking it down, saying, for example,
something is going on in the Middle East or in Africa this year that
was not going on last year, or maybe a vague thought that general
conditions in the world are unsettled, 30 percent more unsettled, for
example?

I suppose the point that I am driving at with regard to even the
fundamental figure, I appreciate the pledges made by the President
in the campaign and reiterated by the Vice President and by the
Church committee and many others. It has not been an individual
thing, but are we now locked into really an irrevocable position in
which essentially this single figure comes out and serves as a bench-
mark against which we shall all in the shared responsibility have to
make many explanations for each succeeding year?

I am just trying to raise the question of how in a free debate
of the Senate, with people on the floor raising questions with many
persons who might not share our enthusiasm for the need for intelli-
gence agencies at all, and wonder why we even have them; or wonder
why we have these sorts of activities, is it realistic to anticipate that a
single figure is going to stand the test for very long?

Admiral TURNER. Well, that is really the responsibility we are
placing on you today, sir, but I think it is my view that if there is a
dramatic change in the budget, that is when we are crossing the line,
when the public does have a right to know. You and I and others, if a
figure is released this year, are going to have to decide when that thresh-
old is crossed every year, as to whether it warrants some amplifying
comment.

So, I would always hope and insist in my sphere of responsibility
that any amplifying comment be limited to the reason for a change in
the aggregate rather than any description of the internals of the
aggregate.

It is not an easy decision, and it never will be, but I think that the
relationship between this budget and the whole national purpose is
very close, and therefore there is some rightful connection between
it and the public.

Senator LUGAR. Would your response be the same on the down side?
Would you say that after an escalation of 30 percent, hypothetically
next year, the budget was cut 20 percent the following year, once
again these radical departures do you think might call for some
explanation that would get us farther down the road of revelation
of what we were doing?

Admiral TURNER. I think again where there is a dramatic cut in
this important function of the Government, that the people have some
right to understand that, to understand their security is being treated
in a quite different manner, and when you talk about, you know, the
opponents of the budget, I think that in some ways those who oppose
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the intelligence commiuity as just a matter of principle may be some-
what mitigated when they recognize the size of the budget and that
it isn't some absurd figure that people sometimes publish.

Senator LUGAR. Thank you, Mr. Chairman.
Senator HATHAWAY. Senator Hart?
Senator HART. Admiral Turner, you have raised two arguments

in favor of your position. One is what might be called the floodgates
argument; namely, that if you go a step or two, then there is going to
be great demand to go more steps. I don't think we can lend a great
deal of credibility to that, otherwise we wouldn't go the first step.

You have said that you have reached the judgment 'that you can hold
the line, to use your term, at one lump-sum figure. That suggests that
you don't think you should hold the line at two figures or three figures
or four figures.

Obviously you have made some tradeoff that it is worth something
to try to hold the line at one figure, and what it is worth is restoration
of public confidence.

Now, I think this committee could reach a similar conclusion, that
it is a legitimate tradeoff to try to hold the line at four figures or five
figures in return for the restoration of public confidence in us, because
our confidence is on the line here also, not just the CIA's, but the U.S.
Senate's, so we have to make that kind of decision. And I think if one
decides arbitrarily that one can hold the line at one figure, one can
arbitrarily decide just as easily that you can hold the line at four or
five figures.

The second argument you have raised seems to me the more profound
one, and that is the so-called trends or fluctuations argument-that
by extrapolations from year to year, figures can lead to deductions and
countermeasures. And that is the one I would like to explore, because
I think that is the more significant one.

What could the Soviets, for example, deduce if this committee were
to release agency by agency budgets, year by year, CIA budget, Na-
tional Security Agency budget, DIA budget, State Department intel-
ligence budget, four figures, year by year? What could the Soviets
deduce and what countermeasures could they take from those figures?

Admiral TURNER. If they understand the quality and character of
the effort made by each of the components you would release, and they
saw those changing over time, more dependence on subcomponent
Al B,or C-

Senator HART. No; I am just talking about a lump sum figure for
the CIA, not components CIA, DIA-

Admiral TURNER. CIA is one component of the budget figure I am
proposing to be released.

Senator HART. All right, CIA goes up and the DIA goes down.
Admiral TURNER. Yes, sir. If they thoroughly understand what

each of those do, they may say, ah-hah, the new effort in the intelli-
gence community of the United States is in this direction, and there-
fore we can circumvent that by the following means. Again I am cir-
cumscribed in this public forum, Senator Hart-and I would be very
happy to come talk to you personally about it in classified detail, but it
is essentially a matter of tying the capabilities of whatever breakdown
you make, whether it is by organization, CIA, DIA, and so on, or
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whether it is by collection, analysis, dissemination, the functions that
we provide, or whether it is by the systems with which we do our work,
whatever method you choose of selecting category 1, 2, 3, 4 that you
would release in addition to the basic figure, I believe that they would
be able to deduce from that where the emphasis was shifting in our
collection efforts and our analysis techniques.

Senator HART. The fact of the matter is, former intelligence officials,
such as General Keegan and General Graham and others, have gone
into rather specific detail about what the overlaps are between the DIA
and the CIA, and what functions both agencies perform, and the com-
petition between those agencies, and the difficulties that causes, at least
to their point of view.

I am not sure what a lump sum amount is going to offer the Soviets
or anybody else in terms of extrapolation into the character of our in-
telligence effort; I think the Soviets, all they have to do is read those
Generals' and others' statements to know that the CIA does a lot of
things and the DIA does a lot of things, and a lot of those things are
the same.

Admiral TurNER. There is simply no way I can respond to that
question in an unclassified form, sir. I only give you my judgment that
if I knew the corresponding breakdown of the intelligence community
of the Soviet Union, I would be very pleased. I would use it to great
advantage..

Senator HART. You don't know that?
FGeneral laughter.]
Senator HART. YOU said in your statement, I believe, that we should

refrain from comments on the composition and character of the intel-
ligence budget.

Does that go to the community itself as well? I mean, the same logic,
it seems to me, would apply to the composition and character of the
intelligence community, which would almost put this committee out
of business, I would think.

Admiral TURNER. No, sir, I certainly don't feel we need be any more
inhibited than we are now as a result of producing this one figure. The
discussions we now have on the composition and character of the com-
munity are perfectly proper, in my view, and I don't think-

Senator HART. Those contain, I think, some references to the numbers
of employees. They certainly contain references to facilities in various
places. on the public record, by this committee and previous commit-
tees, I believe. I am just trying to carry out what I think you called the
deduction and countermeasure theory to its logical extremes. I think
that restraint in those areas would really restrain this committee fr6m
doing an awful lot of things that we are already doing without much
qualification.

Admiral TURNER. I can only say the whole intent here today was to
allow you and the public to discuss more, not less, and I don't see this
as leading to an inhibition.

Senator HART. What would be your opposition to release of previous
budgets? Previous years.

Admiral TuIRNER. There is no logical way to oppose that in my view
because over the next 10 years, if this committee and the Senate, the
Congress decides to release a budget, that kind of data will be available.
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I have a reluctance to jump in and say I would favor that. I think
let's- not jump in all the way, let's get our toe in this thing. I don't know
what to say, Senator. I-

Senator HART. You don't close the door to that.
Admiral TtRNBR. I don't close the door to it, but I really have a

reluctance there to give all that at once.
Senator HART' Thank you.
Senator HATHAWAY. Senator Biden.
Senator BIDEN. Admiral, I am a little confused by your last answer.

Would it follow that release of the previous years' budgets would give
the Soviet Union or any other adversary a fairly close picture of the
character of our operation?

Admiral TURNER. I am saying, Senator, that our analysis of the
budget trends over recent years does not indicate such humps and
valleys as to give clues-to anybody.

Does that respond to your question, sir?
Senator BIDEN. Well, yes, it responds.
I-if I can be the devil's advocate for a moment, I have been in-

clined and so voted. in the Senate for disclosure of the aggregate
figure, but I am-Senator Hart stated that your rationale for dis-
closure of the aggregate figure was in part your recognition of the
need to restore public confidence. Senator Hart went on to say-and
correct me, Gary, if I misstate your position-that release of four or
five additional figures might be necessary in the judgment of this
committee in order for us to have-feel that the public might have
additional confidence in us. We might feel the need to restore public
confidence in the Senate. And I am just not sure what-why the pub-
lic's confidence would be any more restored with one figure or five
figures if we all are assuming that whatever we reveal would not be
enough to give anybody an understanding of the character of our in-
telligence operation. Do you follow me?

Admiral TURNER. Yes, sir. To me it is very simple. Some of the
public think we spend x billion dollars a year on intelligence when in
fact we spend one-tenth of x, and I think knowing that it is within
that ballpark will restore some confidence. There is a limit to what
malicious things we could possibly do if we are limited to our money.

Senator BIDEN. So we agree that the aggregate, then, could have
some impact, and that is the reason for your statement in terms of
public confidence.

I guess that what I am saying, I am not sure what release of addi-
tional figures does to restore that confidence, if that is the objective,
on the part of the general public, unless, somehow, it gives a better
picture of the character of the intelligence operation. If we all agree
that we want to avoid giving the picture of the character of the intelli-
g ence operation, which I am not sure yet I do, then it would seem to
me that it doesn't do much good to release more than the aggregate
figure.

But at any rate, now to stop being the devil's advocate and to start
to be your advocate for a moment, back to the release of the previous
figures, is it the humps and valleys that most concern you in release of
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intelligence figures, or is it-is that the only way that we stand to
jeopardize the intelligence community's operations vis-a-vis our in-
ternational opposition as a consequence of the humps and valleys?

Admiral TURNER. No, sir. It is a matter of indicating from break-
downs within the intelligence overall figure where our areas of em-
phasis are.

Now, within that there are humps and valleys, yes. The overall
budget has not had humps and valleys large enough to give a discerni-
ble assistance to an enemy.

Senator BIDEN. But if there were a major hump or valley over the
period of the next 3 years, is it enough to give an enemy a discernible
picture of what we are doing?

Would it be enough, by the aggregate figure?
Admiral TURNER. I don't think so. It is a. difficult judgment to

predict why we would have that big a hump rather than a gradual
trend, and if it is related, as we discussed with Senator Lugar, to a
major change in the international environment, then I think it is
easily explained.

Senator BIDEN. How about if it has changed as a consequence of a
major change in technology? Assume for the sake of argument that
the United States developed a facility whereby we could aid our in-
telligence operations significantly, move back to the 1960's, you know,
the U-2 plane kind of thing. We ended up with a new device which
would cost a great deal of money, which would have to be reflected, I
guess-or would it? Maybe that is the question, would it be reflected
in the present intelligence budget, the R. & D. for a major new tech-
nological device that was used by the intelligence community?

Admiral TURNER. Yes, it would be reflected, and that is in fact in
my view the greatest danger of releasing a single budget figure, but
we are talking about a somewhat-I mean a rather unusual event where
it just goes up like a skyrocket. I mean, most R. & D. programs take
some time to. take off, and then get into production. It is possible,
Senator.

Senator BIDEN. OK. My time is up.
Thank you very much.
Senator HATHAWAY. Admiral, thank you very much.
I take it you can stay until about 10 after. It has become pretty ob-

vious from the questions that have been asked that we may-we will
have to call you back for further testimony and maybe some in a
secret session in view of the answers you gave to some of the questions
asked by Senator Hart.

But I wanted to ask you just a couple of questions. I will divide up
the remaining time and give us about 3 minutes each for a second
round.

I think that- we are focusing too much on this one figure as if the
Russians or any other country don't know any other figure, and it
may be that in giving them the one overall figure, they may already
know what the figure is for personnel, for example. So we give them
the one overall figure, they subtract personnel from the overall figure,
and then they can make the deduction that we are spending the rest
for something other than personnel, and if your argument is true that
we should give them no more than one figure, we should know before
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we even decide that how much they already know, because you would
agree that if we give a second figure, it would be dangerous. So how
could we even give the one figure without knowing how much they
know already about the rest of it?

Admiral TURNER. I think there is a higher probability that they
have got a good guess on the overall figure than they do on the break-
down if they have anything at all.

Senator HATHAWAY. There may be a higher probability but I
don't know how much higher it is than the fact that they know how
many personnel we have. That probably is not too hard to come by.
The tables of how much we pay people is in the white, and they
could probably make some pretty good deductions about the numbers
and multiply it by the pay scale and come up with a pretty close figure,
I would think. So that I think it is dangerous unless we know what
they know before we release any kind of figure.

Admiral TURN-ER. Our personnel figures are classified. They may
well have some of them or have guesses at some of them, but I am
not sure I can assure you as to what they really know. NWe have esti-
mates, you know, I don't have that much certainty that I am sure

Senator HATHAWAY. You know, we may be making the mistake,
some of us, in believing that because we don't think that this would
give us much if any information, that it won't give the Russians or
the Chinese or some other country some information, and they have
been working at this intelligence analysis business a lot longer period of
time than at least we on the committee have.

And another thing I wanted to ask, you mentioned that one of the
reasons for revealing the figure was to restore the credibility of the
intellgence community, if it has been hurt at all in the past, is because
of the covert operations and not because of how much money they are
spending. That is the complaint, at least, that I receive, and that is
the complaint that has been publicized the most. And so that that
really doesn't seem to me to be-doesn't seem to me that it is really
going to help with respect to restoring credibility. As a matter of fact,
it may hurt in credibility because of the further questions that we can't
answer such as, you know, what about these intelligenfce related mat-
ters that you say will not be included in the figure that you want us
to reveal, and furthermore, on the second basis, on public oversight
for a reason for giving the figure away, we must remember that there
are 50 out of 535 Members, approximately, in the Congress who know
what all of the figures are in detail, and when you go through the
entire budget process, and remember that the Chief Executive and the
0MB and all of the others in the executive go over it very thoroughly,
and you have these 50 Members of Congress who also go over it quite
thoroughly, it seems to me that the public oversight factor is well taken
care of, and when you add on top of that the fact that this committee
is a committee where we have rotating membership, so that the possi-
bilities of a sweetheart arrangement between the intelligence commu-
nity and the Congress is diminished if not eleminated althogether, I
think that the public is really adequately protected, and so why run
the .risk of putting out the one figure?

Admiral TuRNER. Senator, I am not one to question your judgment
on the relationship between the Congress and the public here as to
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what it takes to restore credibility. I only say that I received questions
that seemed to me to indicate a general lack of public confidence in the
intelligence operation, not just with the covert activities, and it seems
to me that putting it in some proportion for them may be a help, but
I don't profess to be an expert in that area.

Senator HATHAWAY. Senator Wallop?
Senator WALLOP. Admiral Turner, I can't really think of anything

that would give the public less confidence in the Congress than to have
us take off on flights of disclosure of the Nation's secrets in some kind
of misperceived public crusade.

I think maybe right here we have a good moment since I think there
is a great misperception in the public's mind and certainly most of what
I read in the press has great misperception. I wonder if you would
just for the public, since it is a public hearing, define intelligence and
the role that it plays in the Nation's security,.and its operations in the
contemporary world.

Admiral TURNER. Yes, sir.
Our intelligence operation is the gathering of information on events,

trends and facts in foreign countries, about those countries, and foreign
people, not related to events and people inside the United States of
America.

The effort of the intelligence community is to provide a factual basis
on which our policymakers in the executive branch and in the legisla-
tive branch may make the best educated decisions that they can as they
come before them.

It is our role to provide to those of you in policymaking positions
objective information, objective as we can make it. We provide evalua-
tion of the meaning of facts and trends and events that we perceive
around the world, so that there is always available to you, to the
President, to the Cabinet officers, somebody analyzing events of an
international nature that affect the United States, an' organization
which has no ax to grind, no role to play in the policymaking function.

It is that objectivity, that separation from the policy process that
is so important.

And if I might digress for just a moment, at your pleasure, sir, it is
why I am frankly quite personally upset with some of the press com-
ment in the last day or two regarding my effort to be more open with
the public in releasing data about the oil and energy situation around
the world. I would like to assure you, Senators, as my advisers and my
oversight committee, that there was no connection whatever with
either the construction of those studies or their release' and the policy
'function of our Government. The studies were commenced long before
I came into this Government post. When I handed it to the President,
it was the first he knew of it, and 5 minutes later I had a call from Mr.
Schlesinger saying where did this come from?

There was no effort here, either in the production or the declassifica-
tion, to be a part of the policy process, and I am disturbed that I have
been so interpreted, because I am going to continue with your advice
to release to the public as much of the information as we can, because
I believe it will be of assistance to them in observing and participating
in the debates that must be made on our overall public policies.

I am sorry to have digressed, but-
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Senator WALLoP. Well, that to me would do more and does more
for me as a means of restoring credibility or confidence or whatever
have you than any act you could have taken, and I share with you
that concern. I think it has been remarkably unfair.

But I think the other thing that the public and the press sometimes
doesn't realize, is that intelligence is carried on by professionals and
not a bunch of guys in broadbrimmed hats and cloaks running up and
down the streets of Vienna, and the kinds of things that are covert are
perhaps less of your role than the purely professional analyst role.

Is that a correct assumption?
Admiral TuRN-ER. Yes, sir, very much so.
Senator WALLoP. Thank you.
I hope that does some good in the world of public information.

Thank you.
Senator HATHAWAY. Mr. Chairman.
Senator INO[uYE. From your response, it has become evident that

you want the hallmark of your service -of this Agency to be described
by two words, "confidence" and "credibility," and in line with these
two words, I would like to ask you a question which is not directly
related to our discussions this day, but I believe has some significance
in the attempt on the part of your agency to be open with the public,
and to be as honest as. possible, and I relate to your decision of yester-
day to seek the resignations of two of your staff people.

'I would like to have you for the record tell us what was involved
and what led you to this decision, sir.

Admiral TtTRNER. I would be happy to, Senator Inouye.
The decision I-made yesterday on these two employees was a very

difficult one on which I worked very hard for some days, had great
pangs of conscience to decide what was best in terms of fairness to the
individuals and in terms of the welfare of the intelligence operation
of our countfry.

After careful investigation,'I found that the'two employees con-
cerned were both very capable, very dedicated, very patriotic individ-
uals. They had great potential for continued service in the intelligence
community. Neither one, based on my investigation, could be accused
of illegal activity.'Neither one could be accused of'anything that
would deliberately harm the intelligence community. Neither one
could be accused of having done something for personal gain as far
as I was able to determine. But each -was entrapped by the same
mechanism, and that mechanism consisted of trying to be kind and
to do a favor for an old friend.' In both cases, the old friend happened
to be a former member of the CIA, who had improperly imposed
upon his former friend.

In both cases there was, in my opinion, simply a lack of good
judgment, sa lack of sensitivity to the implications for the intelligence
community of what these people were doing. It was not done with
maliciousness. And when I looked at this and realized that there
were unauthorized activities taking place, when I realized that these
people were merging their nonofficial activities with their official in
supporting these friends in what they believed was quite an innocent
way, I found that I could not go to sleep at night with a feeling of
confidence that the intelligence agency was under full control and
that it was doing only what was authorized and nothing more.
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And therefore I felt it was necessary not to have these individuals
in the community. And I have today spoken to the top leadership
of the Central Intelligence Agency, and I have explained to them
that because our business is such a delicate business, and because it
is so important to the country that if we are going to stay in that
business, we must treat our responsibilities with very great respect
and very great sensitivity, and I have urged them to pass the word
through thie entire Central Intelligence Agency that while loyalty
to friends is an admirable trait, they must put loyalty to the Agency
and loyalty to the country first, and that they must understand
that there can be no mixing of nonofficial activities with official
activities any more than with oil and water, and that they must
further understand that the standarods of propriety and sensitivity
must be so meticulously adhered to in the intelligence world, much
more so than in any other agency of government.

And I have great confidence, Senator, that that is the way the
overwhelming majority of those people are performing today. And
by asking for the resignation of these two, I hope to preserve the
reputation, the deserved reputation of the many, many others who
are 'doing the job exactly as you would want it done.

Senator INOuIYE. Thank you very much, sir.
Senator HATHAWAY. Senator Chafee.
Senator CHAFEE. Admiral Turner, as our chairman has mentioned,

our theme today seems to be the restoration of credibility and con-
fidence. It seems to me that there are several factors that are con-
tributing to this restoration of confidence and credibility which you
mentioned. The oversight that rests in Congress has been mentioned
by Senator Hathaway, the restrictions in covert activity, the restric-
tions to solely overseas activities, the restrictions, as you mentioned,
to solely authorized activities in the case of these two employees.
A fifth factor is your own openness and your public appearances, and
your willingness to discuss these matters with the press.

And I don't know how you have found it since you have been on
the circuit in this new job, but certainly I have found that I have
not been besieged by people demanding to know the overall budget
of the intelligence operations of this country. Furthermore I am not
sure that taking that step is going to achieve the results that you
seek. I think the other activities are far more important, and I wonder
if you feel, and from your public appearances, that this is a major
factor in this restoration of confidence and credibility.

Admiral TuRNER'. I would agree with you 100 percent. Senator. I
believe the other actions are more important. I had thought that this
would be a useful one, but again; having come here today not to release
the figure but to suggest that you decide that is, I think, putting
the responsibility where it belongs. You have far better judgment than
I as to the impact it will have on the people of this country.

Senator C-HAFEE. Solely wearing your intelligence hat, not worrying
about credibility in the Agency, would you feel more comfortable if
the figure were not revealed, the gross figure?

Admiral TURNER. Oh, yes. I mean, as I say, the natural inclination
of every intelligence officer is to withhold as much information as
is reasonable because there is a risk in every disclosure. But all of us
also feel that responsibility to be as open with the country as we
can.
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So I am not sure I am answering your question explicitly, but yes,
I have characterized this as a risk. I have characterized it as one that
it seems to me the combination of credibility and the necessity for a
measure of openness in our particular society warrants taking.

Senator CHAFEE. Thank you very much.
Senator HATHAWAY. Senator Huddleston?
Senator HUDDLESTON. Thank you, Air. Chairman.
Admiral Turner, have you given consideration to comparing the

harm caused by disclosure of budget figures as opposed to the harm
caused by disclosure of other types of information that might fall into
the hands of an adversary?

How would you rate the disclosure of budget figures? Are they
exceedingly damaging or somewhat damnaging or maybe possibly
damaging ?

Admiral TURNER. Well, it is very difficult to compare the release
of a single budget figure with some unspecific piece of intelligence,
Senator Huddleston, but-

Senator HUDDLESTON. As compared to the identification of a station
chief in a faraway country.

Admiral TURNER. Well, I mean the problem there is that you can re-
place the station chief. Once you release a budget figure, it is in the
public record for all of history. So-

Senator HUDDLESTON. How would you rate the damage or potential
damage of disclosing funds for the various components of the in-
telligence community? With the CIA Act of 1949, I believe it is, you
have the authority for almost unlimited transfers and advances.
Wouldn't this allow you to still conceal pretty well just how the money
is being spent?

Admiral TURNER. I don't really believe that today I have that kind
of transfer authority, Senator, and in any event we report by repro-
graming requests all important or substantial movement of funds.

Senator HUDDLESTON. You report it to the Congress, but not to the
general public.

Admiral TURNER. Yes, sir, not to the public.
Senator HUDDLESTON. You would still be concealing from the public

just exactly how you might be spending those funds.
Admiral TURNER. Yes, sir; with the knowledge of the Congress we

would not be revealing the breakdown of expenditure within the single
budget figure.

Senator HUDDLESTON. Admiral, I know you need to get away, and
my time is up. I would just like to commend you for the action you took
yesterday. I recognize in the light of information you have already
given to this committee how difficult it was, and how it was almost im-
possible to be entirely fair with all concerned. but I think in the inter-
est of the Agency, and the country, you took the right action.

Admiral TURNER. Thank you, Senator.
Senator HATHAWAY. Senator Lugar.
Senator LUGAR. Two quick questions, Admiral.
First of all, in my first line of questioning I was discussing changes

in the future and abnormal changes in the budget might lead to some
explantion of conditions.

Now, in response to Senator Biden, when we began to look the other
way, that is, in terms of budgets of the past, you reserve judgment

90-78477 3
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finally as to whether there would be damage in giving a single figure
for this year and the year before and so forth, but you were reticent to
commend that to the committee.

Once again arguing the devil's advocacy position, would it not be
more helpful if a single figure was finally to be arrived at as some-
thing we ought to do, to offer a 5-year history or a 10-year history
or something of this sort? What I fear is that a single figure thrown
into the public arena without any perspective may not lead to the con-
sequences you suggest, that people would feel that the community
is not doing one-tenth of what it is accused of doing; rather the
contrary, that people might not have any idea that so much money
was being spent at all, and be led to surmise all sorts of things were
occurring.

In other words, the problem of a single figure is always the problem
of lack of benchmarks or perspective, anything around it, and just
for your own considerations, would you comment on that thought
that there has to be some perspective in this picture?

Admiral TURNER. Point well taken, Senator. My hesitation in re-
leasing a history of the single budget figure is only that the impact,
psychological impact on the intelligence community, on others of
such a large release from nothing to say 10 figures might be a little bit
more than we should use as a shock treatment to begin with here. It
is a judgment call as to whether you would go back into history.

Senator LUGAR. But it is consistent with your judgment call essen-
tially that in terms of intelligence, per se, there would be no particular
reason to release any figure. As you pointed out, the decision that you
are asking us to make is one of several factors, but one is you are
asking us to decide whether the credibility of the intelligence agencies
in this country is at stake, and this figure would help, or the integrity
of the committee, of the Senate, all these sorts. So the question running
through my mind is, the same that Senator Chafee has just raised,
and that is, is there a feeling in the country at large that for the expia-
tions of whatever the sins of the Senate or the intelligence community
may have been in the past, that we offer up this figure presently,
as a peace offering, and hope that we buy our peace, that this may
be a severe dereliction of duty with regard to what the country antici-
pates of us, that we will have a first-class intelligence operation.

And I would just simply say that my general reading of my con-
stituents is they want a first-class intelligence operation. They don't
want a lot of guilt-ridden people running around offering figures hop-
ing somehow to offer expiation for whatever occurred in the past.

This is just an observation; I appreciate your frankness.
Admiral TURNER. Thank you, sir.
Senator HATHAWAY. Thank you very much, Admiral Turner.
I hope you make your appointment on time.
Admiral T-RBNER. Thank you very much.
[Whereupon, Admiral Turner left the hearing room.]
Senator HATHAWAY. Our next witness is the distinguished Senator

from Wisconsin, Senator Proxmire.
Senator, we are glad to have you here. We have copies of your

statement, which you may read or summarize at your own discretion.
[The prepared statement of Senator Proxmire follows:]
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PREPARED STATEMENT OF HO'N. WILLIAM PROXMIRE, U.S. SENATOR FROM THE
STATE OF WISCONSIN

Mr. Chairman, before beginning I want to compliment you and the Sub-
committee for holding open hearings on this subject. It is essential that we
share as much information as possible with the American public.

There are many subjects I would like to discuss today but I intend to keep
my remarks short and to the point. Therefore, I will not evaluate certain issues
of vital importance to the disclosure issue: for example the Constitutional argu-
ment that Article 1, Section 9, Clause 7 clearly states "No money shall be drawn
from the Treasury but in Consequence of Appropriations made by Law and
a regular Statement and Account of the Receipts and Expenditures of all public
Money shall be published from time to time." The published Statements and
Accounts provision and the "from time to time" requirements of this clause
have not been met. Even though the courts have seemed to rule this a non-
judiciable matter (Richardson v. United States) the :Schwartzmann, Maxwell,
and New York City Bar Association articles strongly argue that the Constitutional
provisions have been systematically violated under the present procedures.

Further, given more time I would have discussed 31 USC 1029 which requires
the Secretary of the Treasury to make public the results of the financial oper-
ations of the Government-thus giving us the Combined Statement of Receipts
Expenditures and Balances of the United States Government. This document
now fails to account for intelligence funds.

It would also be appropriate to note the public statements of Messrs. Schles-
inger, Helms, Kirkpatrick and Richardson on the lack of a national security
threat if we should publish the combined national intelligence program budget.
I am sure these matters will be addressed by others before you today and
tomorrow.

Instead I want to closely examine the defenses voiced by those who do not
want the budget made public. If these defenses can be proved faulty, as I believe
they can, then the obligation on the Congress to make public an overall figure
Is obvious.

THINGS THAT GO BUMP IN THE BUDGET

The primary defense against disclosure is the "Bump in the Budget" argument
Used by former Director Colby in his interrogatories in the Halperin v. Colba
suit, the premise is that a yearly public CIA budget would allow adversaries to
measure "bumps" and conclude, after correlation with other data, just what
major new programs are underway. The U-2 program is offered as a budgetary
bump that could have been noted by the Soviets.

This reasoning is faulty on several grounds. First, there is a distinction between
seeing a bump and interpreting it correctly. With one public national intelli-
gence budget figure, an increase could represent any of the following: rising
manpower costs (not all of which can be observed by counting cars in parking
lots) ; new foreign aid or covert paramilitary operations such as in Laos;
particularly large fixed cost purchases such as buildings; several miscellaneous
programs coincidentally peaking at the same time; or bookeeping modifications
involving out-year expenditures (large commitments in budget authority but
little or no immediate outlays). In other words an increase may or may not
be significant, may or may not relate to one program, may or may not represent
true increased effort or value rather than inflation or coincidental jumps.

If the budget total decreases-what would that signal? It could mean that
overall the intelligence community has become more effective rather than less-
that productivity has increased dramatically-perhaps from the capital increases
noted in a prior year. It may mean that manpower has declined proportionat][y
to capital intensive programs. If given in budget authority, a decrease in BA
might camouflage an increase in outlays and give a totally false impression.

And of course the bump would not pinpoint which agency is spending the
money-be it the CIA, DIA, NSA or Special Activities.

Therefore, the bump or dip is not materially valuable as an intelligence-tool.
In fact it might well eat up some resources of potential adversaries in "false
trails.

Second, it is naive to believe that the U.S.S.R. does not know of major U.S.
intelligence programs that could provide such bumps. They knew about the U-2
soon after it flew over their country beginning in 1956. They didint get the tech-
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nology to shoot it down until May 1960. The Russians certainly knew about our
huge resource expenditures in Laos-in fact well before the American people or
the Congress knew.

Radar sites, satellites, and communications stations are all subject to aerial
and electronic inspection. Programs large enough to create a bump in today's
budget are large enough for recognition by other means. Smaller programs, which
should be the forte of the intelligence community, would remain unaffected. The
large programs seemed to get us in a lot of trouble anyway.

DEFENSE DISINFORMATION

Third, we fear the Russians' access to the overall budgetary intelligence figure.
Then we hand them thousands of pages of detailed knowledge on the defense
budget. What a contradiction!

Congress not only publishes the overall defense budget figure. We publish
figures for each Service, for each function, for each category, for each mission,
for each appropriations title, for each program. We publish the details of each
program in R. & D. or procurement including cost, mission description. initial
operational capability, quantities, unit costs, and weapons characteristics in many
cases.

Consider what we disclose to our potential adversary. Consider what emerges
from the House and Senate Armed Services Committees, Defense Appropriation
Subcommittees, Budget Committees, Congressional Budget Office, Library of
Congress, Office of Technology Assessment, General Accounting Office, Defense
Department Posture Statements, speeches by defense officials, think tanks, official
leaks and newspapers. Literally tens of thousands of pages of defense informa-
tion are produced each year.

If we have trouble understanding how our own Government works what with
cost overruns, contractor disputes, Congress challenging the executive branch and
the myriad of defense statistics printed each year, what must the Russians think?
It is probably the best disinformation program we could invent.

For example, the defense budget each year is referred to in a bewildering array
of terms: Military Functions; Department of Defense Budget; National Defense
Budget: Military Procurement Authorization Bill; Defense Appropriations Bill;
preliminary submissions to the Budget Committee; First, Second, and Third Con-
current Resolutions on the Defense Budget; statistics 'in each category in per-
centages; simple growth; real growth; budget authority; outlays; and total
obligatory authority backlog; rescissions; transfers; supplementals; and re-
programming. None of these terms are the same. It must drive the Russian
analysts crazy.

Next to that, publication of one overall figure for the combined intelligence
budget is hardly worthy of the argument that we are giving away secrets.

OF CAMELS AND TENTS

The second objection, and I suspect the real reason for the reluctance of some
to disclosing the overall intelligence budget total, is the camel's nose under the
tent proposition. If we start with the budget total we will end up with the names
of all our agents on the Record. That is the thrust of the argument-the inevitable
prying of Congress into what the intelligence community is up to.

Now there is some truth to this. Disclosure always raises new questions and
we must recognize that. But we can handle this program by drawing a new line
and living by it. The Senate has an extraordinarily good record of keeping
intelligence secrets-this Committee and the Church Committee are excellent
examples. If we draw the line at one overall budgetary figure each year, we can
live with that rule. No longer would the defense budget be artifically inflated. The
Constitutional requirement would be met. 'We need not go beyond this formula.
There will be continuing pressure to break down that budget figure but as long
as a simple explanation of the budget is made known-that is its definition-then
the Congress and the Director of Central Intelligence will have demonstrated their
good faith with the public.

Finally, Mr. Chairman, there is the fact that various intelligence budgets
already have been disclosed from time to time. I refer to the calculation formula
contained in the Church Committee report; to the figures used in the debate on
the House floor last year; to the Leslie Geib article in the New York Times; to
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the Marchetti and Marks book; to the CIA percentage figure given by one
knowledgeable former Senator; to the 1973 wire service article carrying a state-
ment of a total budget figure by a member of one of the CIA oversight commit-
tees; to the DIA figure which has been officially made public from time to time;
and to the Schlesinger so-called 10 percent slip. In 1970, we officially released the
combined defense intelligence figures. If the Russians can read, they are one step
ahead of the American public which does not have the time or resources to put
two and two together.

Under these circumstances, I urge the Subcommittee to make public the
national intelligence budget total on an annual basis prior to the final vote on the
Defense Appropriations Bill.

TESTIMONY OF HON. WILLIAM PROXMIRE, U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator PROXmIRE. Thank you very much, Mr. Chairman.
MIr. Chairman, I will deliver part of the statement and I will skip

part of it, too, so it can go on the record.
Before beginning, I want to compliment you and the subcommittee

for holding open hearings on this subject. It is essential that we share
as much information as possible with the American public. What I
want to do is to closely examine the defenses voiced by those who do
not want the budget made public. If these defenses can be proved
faulty, as I believe they can, then the obligation of the Congress to
make public an overall figure is obvious.

The primary defense against disclosure is the bump in the budget
argument. The premise is that a yearly public CIA budget would allow
adversaries to measure bumps and conclude after correlation with
other data just what major new programs are under way. The U-2
program is offered as a budgetary bump that could have been noted
by the Soviets.

That reasoning is faulty on several grounds. First, there is a dis-
tinction between seeing a bump and interpreting it correctly. With one
public national intelligence budget figure, an increase could represent
any of the following: rising manpower costs, not all of which can be
observed by counting cars in parking lots; new foreign aid or covert
paramilitary operations, such as in Laos; particularly large fixed cost
purchases, such as buildings; several miscellaneous programs coin-
cidentally peaking at the same time; or bookkeeping modifications
involving out-year expenditures, that is, large commitments and
budget auhority but little or no immediate outlays.

In other words, an increase may or may not be significant, may or
may not relate to one program, may or may not represent true increased
effort or value rather than inflation or coincidental jumps.

If the budget total decreases, what would that signal? It could
mean that overall the intelligence community has become more effective
rather than less, that productivity has increased dramatically, per-
haps from the capital increases noted in a prior year.

It may mean that manpower has declined proportionally to capital
intensive program. If given in budget authority. a decrease in BA
might camouflage an increase in outlays and give a totally false
impression.

And, of course, the bump would not pinpoint which agency is spend-
ing the money, be it the CIA, the DIA, the NSA, or special activities.
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* Therefore, the bump or dip is not materially valuable as an intel-
ligence tool. In fact, it might well eat up some resources of potential

adversaries in false trails.
Second, it is naive to believe that the U.S.S.R. does not know of

major U.S. intelligence programs that could provide such bumps.
They knew about the U-2 soon after it flew over their country begin-
ning in 1956. They did not get the technology to shoot it down until
May of 1960. The Russians certainly knew about our huge resource
expenditures in Laos, in fact, well before the American people or the
Congress knew.

Radar sites, satellites, and communications stations are all subject
to aerial and electronic inspection. Programs large enough to create
a bump in today's budget are large enough for recognition by other
means. Smaller programs, which should be the forte of the intelligence
community, would remain unaffected. The large programs seemed to
get us in a lot of trouble anyway.

Third, we fear the Russians' access to the overall budgetary intel-
ligence figure. Then we hand them thousands of pages of detailed
knowledge on the defense budget. What a contradiction!

Congress not only publishes the overall defense budget figure. We
publish figures for each service, for each function, for each category,
for each mission, for each appropriations title, for each program. We
publish the details of each major program in R. & D. or procurement
including cost, mission description, initial operational capability,
quantities, unit costs, and weapons characteristics in many cases.

Consider what we disclose to our potential adversary. Consider
what emerges from the House and Senate Armed Services Committees,
Defense Appropriation Subcommittees, Budget Committees, Congres-
sional Budget Office, Library of Congress, Office of Technology As-
sessment, General Accounting Office, Defense Department posture
statements, speeches by defense officials, think tanks, official leaks and
newspapers. Literally tens of thousands of pages of defense informa-
tion are produced each year.

Now, if we have trouble understanding how our own Government
works what with cost overruns, contractor disputes, Congress chal-
lenging the executive branch and the myriad of defense statistics
printed each year, what must the Russians think? It is probably the
best disinformation program we could invent.

For example, the defense budget each year is referred to in a be-
wildering array of terms: Military functions; Department of Defense
budget; national defense budget; military procurement authorization
bill: Defense appropriations bill; preliminary submissions to the
Budget Committee; first, second, and third concurrent resolutions on
the Defense budget; statistics in each category in percentages; simple
growth; real growth; budget authority; outlays and total obligatory
authority; backlog rescissions; transfers; supplementals; and repro-
graming.

None of these terms are the same. It must drive the Russian analysts
crazy.

Next to that, publications of one overall figure for the combined
intelligence budget is hardly worthy of the argument that we are
giving away secrets.
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The second objection is the camel's nose under the tent proposition.
If we start with the budget total we will end up with the names of all
our agents on the record. That is the thrust of the argument. I think
that is the principal argument against this proposal.

Now, there is some truth to this. Disclosure always raises new ques-
tions and we must recognize that. But we can handle this program by
drawing a new line and living by it. The Senate has an extraordinarily
good record of keeping intelligence secrets. This committee and the
Church committee are excellent examples. If we draw the line at one
overall budgetary figure each year, we can live with that rule.

No longer would the defense budget be artificially inflated. The con-
stitutional requirement would be met. We need not go beyond this
formula. There will be continuing pressure to break down that budget
figure, but as long as a simple explanation of the budget is made
known-that is, its definition-then the Congress and the Director of
Central Intelligence will have demonstrated their good faith with
the public.

Finally, Mr. Chairman, there is the fact that various intelligence
budgets already have been disclosed from time to time. I refer to the
calculation formula contained in the Church committee report, to the
figures used in the debate on the House floor last year, to the Leslie
Gelb article in the New York Times, to the Marchetti and Marks book,
to the CIA percentage figures given by one knowledgeable former
Senator, to the 1973 wire service article carrying a statement of a total
budget figure by a member of one of the CIA oversight committees, to
the DIA figure which has been officially made public from time to
time, and to the Schlesinger so-called 10-percent slip.

In 1970, we officially released the combined defense intelligence
figures. If the Russians can read, they are one step ahead of the Ameri-
can public which does not have the time or resources to put 2 and 2
together.

Under these circumstances, I urge the subcommittee to make public
the national intelligence budget total on an annual basis prior to the
final vote on the defense appropriations bill.

Senator HATHAWAY. Senator, thank you very much for your state-
ment. You are advocating the same thing as Admiral Turner. Did you
hear his statement?

Senator PROXMIRE. Yes. I did not know that until this morning.
I got a copy of his statement just this morning, and I am delighted to
see it. I think that that certainly is precisely what I am urging the
Congress to do.

Senator HATHAWAY. You are saying we should not go beyond that
figure?

Senator PROXXME. I am saying that I understand not going beyond
that figure. I think you can make a strong case for going somewhat
beyond it, but I think that the important thing is that the Congress
knows and the public knows what our overall intelligence expenditures
are. I think we have an obligation to make that public unless there
is some strong security reason for not doing so, and I think that the
case is very powerful for doing what Admiral Turner suggested.

I think if we go beyond that figure the case becomes weaker, because
I think that the more we disclose if we go beyond that, I think the
more useful it may possibly be to an adversary.
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- Senator HATHAWAY. What useful purpose would disclosing the one
figure do for the general public?

Senator PROXMIRE. Well, at long last the public would know some-
thing that it thinks it knows or perceives by rumor. There have been
all kinds of estimates, $1 billion, $10 billion, $5 billion. Nobody really
knows precisely outside of those who have had access to this intel-
ligence figure what it is. I think after all it is the public's money,
and the public has a right to know roughly how much is being spent
in this area and understands that if more detail is disclosed, it could
be damaging to the country's national interest.

Senator HATHAWAY. Well, the public does know now that it is a
part of the national defense budget, so they know it is included there.

Senator PROXMIRE. Well, they know it is included. It is less than
$100 billion. They do not know how much less it is.

Senator HATHAWAY. Do you think if they knew the total they
would really have any more significant information than they have
now?

Senator PROXMIRE. I think so, yes, indeed. I think that they would
know how much we are spending on trying to gather intelligence. They
would be in some position to feel as the total went up or as it went down
over a period of years, they would be in some position to assess what
we were doing.

As I say, it would be desirable to give the full details from the
standpoint of letting the public know everything, but we obviously can-
not do that, should not do it. I think everybody would draw the line
somewhere, and I think that if we provide this kind of information,
that we are telling the public more than it knows at the present time,
and gives them some understanding of what our overall intelligence
burden and obligation is.

Senator HATHAWAY. But there are already approximately 50 Mem-
bers of both the House and the Senate who have access to and know
the details of the intelligence budget. The administration as well goes
through a very lengthy budgetary process before making a recom-
mendation to this and the other committees. Don't you think that
is a sufficient safeguard for the public interest, and is much better
than just releasing a ballpark figure?

Senator PROXMIRii. Well, I think that what you say is undoubtedly
right, but I think that does not obviate the desirability of releasing
the ballpark figure. I think it is, of course, essential that we have people
in the Congress and in the administration who understand the details
fully. I think you are probably right. There are at least 50 Members
of the Congress and undoubtedly members of the administration who
have to know that.

I am saying that in addition to that, since it is the public's money,
the public ought to know as much as we can safely tell them, and this
I think we can safely tell them, particularly in view of the fact that
Admiral Turner, who is perhaps in the strongest position to be aware
of whatever adverse effect this may have, agrees that this can be safely
told.

Senator HATHAWAY. Well, he didn't quite say that. He said that it
could be revealed, but with some risk, and his statement as I under-
stood it was to the effect that they would not object, the administra-
tion would not object if we released it, but they were not telling us to
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positively go ahead and release it, because he said at the end of his
testimony, sure, any intelligence officer would rather keep secret what-
ever information they can keep secret.

Senator PRox3imE. Well, that is right. I think that is just about
as far as you could possibly expect the head of the CIA to go, and I
think it is an indication that the Congress can properly proceed along
that line. I would not expect and you would not expect the head
of the CIA to take the position that there is no possible risk of any
kind. There may be. I perhaps have overstated my case a little bit
here.

Senator HATHAWAY. But you agree that we should not go beyond
this to reveal any other figures, any breakdowns under the gross
figure?

Aren't you necessarily assuming that our enemies or potential ene-
mies know nothing?

Senator PROXSiIRE. No; as I said in my statement, I think you are
right. Our enemies or potential enemies know an enormous amount.
After all, this is an open society. Through all kinds of sources, includ-
ing congressional reports of all kinds, newspaper reports that go into
great detail, they know a very great deal, but I think that this step of
disclosing the overall global intelligence budget is one that would be of
use to the American public in evaluating how much we are spending in
this area, and would be of little or no use to the opposition, because I
think they understand what it is now pretty much, and they have de-
tails in addition to that.

Senator HATHAWAY. Well, then, wchy not give it all?
Senator PROXMIRE. By all, you mean-
Senator HATHAWAY. The details of it, if you think they already

know it.
Senator PROXMrIRE. I think they know many of the details. I think

there are many they do not know. For instance, I think we would all
agree that we would not want to give the figures on the amount that
the CIA is paying for agents to operate in various parts of the world
and specify which parts of the world, and how much we are paying
there, and so forth. Obviously, that is something that I think they prob-
ably do not know, and I think that probably nothing like 50 Members
of Congress know that. Probably a very few Members, if any, know it.
I think that should be kept as limited as possible.

Senator HATHAWAY. Don't you think it is risky for us to get into
this guessing game of what they may know, what they may not know?
11WTe can say with a great deal of confidence that they know something
about how much we are spending in certain areas, but why give them
this one additional piece of information of the total amount being
spent, which they can use to make other deductions?

Senator PROXKINRE. I don't think they can. The burden of my testi-
monv was that they cannot make any very useful deductions from their
standpoint on this overall global figure of several billion dollars.

Senator HATHAWAY. That is true. You may be right, but I am pre-
surming that they do know something about these others.

Senator PROX-1mIRE. Oh, I think they know a great deal, and I do
not think that this additional-
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Senator HATHAWAY. Or they can figure out fairly easily, say, on
personnel, so if they know what the overall is, they can subtract the
personnel and they know what the rest is. So then we have given them
more than just the overall. We have given them some other information.

Senator PROXMIRE. A little additional information, yes, but I think
it is so limited compared to what we give them elsewhere, in the number
of ships, tanks, missiles, planes that we have in great profusion. It is
disclosed again and again, and kept up to date, and made a matter of
public record constantly, in debate on the floor of the Senate and
hearings that are open before the Armed Services Committees and the
Appropriations Committees, and so forth.

Senator HATHAWAY. Of course, that might be an argument for not
disclosing that, either.

Senator PROXMIRE. But we do, and we are not going to change it.
Senator HATHAWAY. I think that could probably easily be dis-

covered also, even if we did not, don't you think, the number of planes?
Senator PROXMIRE. Not easily. I think it might be more difficult for

them. I think it is much harder for us to find out about their operations
in their closed society, because all of that is intensely classified by them.

Senator HATHAWAY. In regard to your bump argument, I think that
the one flaw I find in it is that although you could say that it would be
difficult for the Russians to determine because of an increase or a
decrease just exactly what we spent it for, I think that assumes that the
Russians don't know too much about our intelligence activities, and I
do not think we can fairly make that assumption. So, the bump may
be quite significant to them.

Senator PROXMIRE. I would disagree with that. I think the Russians
know a very great deal about our operations. Sure they do. They must
know a lot. Any thoughtful person who spends any time just reading
newspapers knows a great deal about our operations and can find it out.

I think the bump argument is a valid argument inasmuch as the
overall amount for intelligence is so substantial that I do not think
that they would be able to have any significant increase in their
intelligence. As I say, the number of personnel that we have in a par-
ticular part of the world, what that personnel is being paid to do, and
so forth, I don't think they could possibly derive that from a figure of
several billion dollars for the overall amount spent by intelligence, or
that it went up or down.

As I pointed out, the changes can be related to any number of things.
We may have more people working. We may have more resources
working in a year, but the obligational authority would not reflect
that. The obligational authority may be going up when the resources
are going down, and vice versa.

Senator HATHAWAY. They may have a pretty good watch on our
personnel, and so if we do have a bump they know that it is something
other than personnel.

Senator PROXMIRE. Well, something other than personnel is an enor-
mous area of speculation that could include weapons, it could include
particular kinds of personnel, any number of things.

Senator HATHAWAY. Thank you. Senator Wallop?
Senator WALLOP. Senator Proxmire, I would like to pursue this one

thing a little further, because it concerns me. At least it strikes me that
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there is a marked inconsistency in what you are saying. You appear to
give credibility to the Gelb articles and Marchetti's book, and a number
of pieces of information. Is that a fair assessment of what you are
saying?

Senator PROXMIRE. Well, I would not necessarily give credibility te
those articles. I would say that that kind of speculation by reasonable
and competent people indicates that there may be some validity to it.
Whether they are accurate or not, of course, is something I do not know
personally. I don't know whether the Gelb approach was accurate or
not. I just don't know. It may not be.

I am saying that there is enough so that a highly responsible news-
paper like the New York Times and a very capable writer like Gelb
could put something together here that does seem reasonably logical,
but I do not know how much credibility to place on that.

'Senator WALLOP. Well, if it is a highly responsible newspaper, and
we will leave that for a later discussion

Senator PROXMIRE. Well, I am sure there may be
Senator WALLOP. All right, but if there is credibility to that figure,

and a bump comes along, you know, by deduction you can begin to
place where expenditures might be. If you know pretty much that the
New York Times says such and such is so, and if you are a Russian and
care to believe them, and you see a bump, and the next year it is not
there, then you know. Aren't there reasonable powers of deductions
that can be attributed to the Russians?

Senator PROXMIRE. Oh, very, very high powers of deductions. They
have brilliant people working on this, I am sure but I do not think
that they can deduct from the fact that-I think that article indicated
something like a $6 billion figure. If it was $6 billion, or $5.5 billion, or
$7 billion, what kind of deduction can they make as to useful informa-
tion with respect to the allocation of our intelligence resources, and
what they might be able to do therefore to counteract that kind of
expenditure?

Senator WALLOP. If Mr. Gelb continues to release figures which
they find credible year after year and they apply them to the total over-
all budget figure as proposed to be released by this committee, then it
would seem to me that they can obviously find out where emphasis is
in certain other programs that they know to exist. Wouldn't that
be

Senator PROXMnR. Well, I do not think it sharpens their real under-
standing of any vulnerable area of information that they don't al-
ready have. I would like to have an example. I cannot think of any,
and I spent some time with the staff trying to figure what they would
be able to conjecture on the basis of this overall figure of, as Mr. Gelb
argued, $6 billion, which may be right or may be wrong.

Senator WALLOP. Well, I think the same thing is true. Admiral
Turner said that he could demonstrate that quite clearly in a closed
session, but it is very difficult in an open session like this to get into
details of how they might be able to deduce one thing or another. I
don't know..I have a feeling from your statement that you suppose
really we do not have any secrets, and if that is the case

Senator PROXMIRE. No; I am sure we do. I do not know how you get
that impression, because I have indicated in my so-called camel's nose
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under the tent rebuttal that if there is further information that is
disclosed, it might be damaging to us. I think we do have very im-
portant information that has not been disclosed and should not be
disclosed and would not be disclosed on the basis of what I am asking
for and what Admiral Turner is asking for, which is the same thing.
I take that back. The chairman corrected me. I am not saying Admiral
Turner asked for it. He indicated that they could do it with a reason-
able degree of risk.
, Senator WALLOP. Yes; I would not call him a leading crusader for

the release of the figure.
Senator PROXMIRE. NO; that is true.
Senator WALLOP. You said, though, and it concerns me, in another

remark, that you think there is a strong case that could be made for
going further. If that is the case, isn't that the camel's nose under the
tent?

Senator PROXMIRE. NO; I think not. I think we all recognize that the
situation changes as time goes on, technology changes. The amount of
information we have available changes. Our relationship with our
adversaries changes in the world, and the situation may be different
next year or 10 years from now from what it is now.

As of now, I think this is all that we should do, and I think that
while there is a strong case to be made for it, I think there is an even
stronger case for not going further right now.

Senator WALLOP. Well, in the historical past there was a strong
case, obviously, a stronger case for not releasing that than for releasing
it.

Senator PROXMIRE. No, I don't think it was a weaker case, but it
prevailed.

Senator WALLOP. Well, you are right.
Senator PROXMIRE. I tried to do this on the floor of the Senate. I put

an amendment in, and we had a reasonably good vote in favor of
releasing this figure some 2 years ago. I lost the debate, but the amend-
ment received substantial support. I think those of us who were in the
minority were right.

Senator WALLOP. Well, I have a concern, and I have not made
up my mind on this by any stretch of the imagination, but I have
a real concern that this is a threshold that not be jumped over lightly.

Senator PROXMIRE. I would agree with that.
Senator WALLOP. I mean, it really does concern me. I appreciate

what you had to say this morning.
Senator PROXMIRE. Thank you. Senator Wallop.
Senator HATHAWAY. Senator Huddleston.
Senator H{UDDLESTON. Senator Proxmire, do you feel that releasing

only the aggregate figure satisfies the constitutional requirement
relating to budget appropriations ?

Senator PROXMIRE. Well, I think that you can argue that either
way. Obviously, any requirement is subject to modification. You could
argue that for many years we have been violating the constitutional
requirement by not disclosing it.

Senator 1IUDDLE5TON. At least this is closer to satisfying it.
Senator PROXMIRE. This is closer to it, yes. I think from the stand-

point of strict construction I suppose you could argue that we should
disclose all the details, but I think we have to recognize that we have
a countervailing problem here, the protection of our national security.
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Senator HuIDDLESTON. I have been listening to the arguments pro
and con on this now for over 2 years, and I have come to the conclusion
that the aggregate figure offers no risk at all to this country. I think
we probably could go further without any substantial risk. There is
one point to be made, of course. There is a vast difference between the
Government's confirming a figure and an adversary's reading it in a
book or in a newspaper article or whatever. I think we have to
bear in mind that that is a factor.

Senator PzoxmIiE. I would agree with that. That is precisely the
issue. That is right. There is a vast difference.

Senator HUDDLESTON. You have got to take into account the fact
that it is a lot better to have them speculating about it than to have
it officially confirmed.

Second, I can't see that even if they knew the figures in detail, that
it would involve any great damage. As you say, 'there are so many
ways to spend the money that the total amount of money is not
really that significant. I think we are making a great step forward
here today. I am not going to be pushing very hard, at least in
the immediate future, for any further disclosure, but I do believe
we need to take this step.

I think it will put additional pressure on our intelligence com-
munity. It will give the American public some sense of our priorities
in expenditures and some sense of what our intelligence is costing.
If there are major deficiencies that are revealed, then the public might
be somewhat agitated by the amount of money that is being spent
for the purpose.

If, for instance, the CIA's energy report should prove to be sub-
stantially in error, then I would suspect that the people would wonder
whether or not we are getting our money's worth in this kind of
endeavor, but that can be only good, as I see it. I don't think it is
going to be very detrimental to us.

Senator PnOXMlIi. Well, you have said something I omitted and
perhaps should have stated, or at least referred to, and that is that
the positive case here-I just stated the rebuttal to the arguments.
The positive case is very, very powerful, that people not only have
a right to know, but you are going to have a much more efficient
government when they do know. We only make improvements when
we get criticized, and you can only criticize when you know what
you are talking about, when you have some information.

If- you know that there is a certain amount being spent on intelli-
gence, then you are in a much stronger position to criticize what you
are getting for that expenditure.

Senator HuDDLESTON. I think people need to be reminded on occasion
that our society is vastly different from most other countries, from
the standpoint -of being open. It has been stated before this come-
mittee and, I think, accurately,-that many times we have to spend $1
billion-to get the kind of information from behind the Iron Curtain
that they can get from us by either just perusing the Congressional
Record or spending $1.25 for a magazine that outlines all kinds of
details about our defense posture and our weapons, their capabilities,
'where they are deployed, and whatever.

So, I think the. American people will recognize. that a substantial
expenditure is necessary for us to have the kind of information that
we need.
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Senator PROXMIRE. I agree with that wholeheartedly.
Senator HtDDLEsroN. Thank you, Mr. Chairman.
Senator HATHAWAY. Senator Lugar?
Senator LUGAR. Mr. Chairman.
Senator Proxmire, in your experience in the Senate, how would

you characterize the mood on this question 15 years ago? We prob-
ably would not have been having a hearing of this variety at all, I
suspect, and why not? In other words, why is this an issue in 1977,
whereas it might not have been in prior years?

'Senator PROXMIRE. Well, I think that there are several reasons. One
is, I think that frankly, and many people will disagree, I think the
caliber of the Senate has improved. I think that the quality of people
in the Senate is better than it was. I think people in the Senate are
more sensitive to the burden that the Government imposes on their
constituency, the inflationary effect. I think whenever we spend bil-
lions of dollars in an area, we should know about it. We should be in a
position to criticize it. We should be in a position to have that infor-
mation made available to us and made available to the public.

I think we have made progress in the Budget Reform Act that is
beginning to provide a framework in which we can make these argu-
ments, and I think that there was not that sense. Furthermore, we
were not spending anything like this amount of money 15 years ago.
As a matter of fact, the entire budget 15 years ago was around $100
billion. Now, as you know, it is crowding $500 billion, five times as
much. I think that for that reason we are all sensitive about these
multibillion dollar expenditures, and more anxious to act on them.

Furthermore, I think there is a greater self-confidence on the part
of the Senate and on the part of the people that we can do something
about intelligence, and military matters, for that matter. We do not
have to leave these to experts. It is our responsibility as Members of
Congress. We have to decide how this money should be spent. We
should not pass the buck to others, and we do exactly that when we
don't disclose this kind of information.

Senator LUGAR. In other words, the argument that was made earlier
today, or at least discussed, that for some reason the need to disclose
this figure is related to a credibility factor of the Senate as an insti-
tution, or the intelligence community as an institution, your argument
really is very different from this.

You are suggesting that in fact the caliber of Senators has im-
proved, that we are more sensitive to these issues, that the issue is not
one of expiation for past-

Senator PROXMTRE. Oh, not in any way. As a matter of fact, this
has been an issue in prior years. You certainly are right in asking why
Congress didn't act on it.

Senator Mansfield in the fifties tried to achieve this. Senator Gene
McCarthy tried to do this in the sixties. Senator Stennis and I intro-
duced an amendment to make this public in the 1973-74 period. So,
it is something that many people in Congress feel should have been
done before.

Of course, I don't know whether it will be done now, for that mat-
ter. We still might be in the minority, but I have a feeling that we
are not, especially with the head of the CIA coming on and saying
that this would do minimum damage.
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Senator LIUGAR. If we got the total figure, how would this allow
analysis or judgment on efficiency of the expenditure? For instance,
some would argue that if you had a figure of several billions of dol-
lars, that it would be hard, really, to make much of an analysis in an
accounting sense of efficiency. As a matter of fact, one argument is
that after an initial figure has been released, that the intelligence
community might labor mightily to keep the figure roughly the same
or within the cost-of-living index year by year, subject only to rise
in inflation, whereas underneath the blanket all sorts of things oc-
curred.

How can we reconcile this idea of the single figure with the point
that is often made?

Senator PROXMIRE. Well, when you have the single figure, you have
it confirmed, you have something you have not had in the past. You
have the basis for evaluation and criticism and discussion publicly,
public debate, and I think your experience must convince you, as it cer-
tainly convinced me, that it is very, very hard to operate in executive
session, to just have a few Senators know about these things, not be
able to bring it out on the floor or in the committee report, not be able
to have any public comment by able people outside of the Senate who
could contribute a great deal in the way of criticism.

I think that all of that will be advanced to some extent. I agree that
there are great limitations on it, because you only have that global
figure, only one figure, but it is an advance over what we have had,
and I think it g ives you some perspective as to how much we are spend-
ing overall on intelligence.

Senator LtGAR. If you were in Admiral Turner's position, and
arguing strictly in terms of what would bring a stronger intelligence
community and intelligence effort to this country, would you still
argue in favor of revelation of the single figure or any figure?

Senator PROXMIRE. Absolutely. Absolutely. In fact, I think that is
probably the single most important consequence of this kind of thing.
I think when we begin to challenge how much people are spending-
justify it. How can you justify the fact that we have had this in-
crease by 50 percent or 100 percent over a period of years when we
are not getting results? Why aren't we getting the results? I think
that kind of criticism and challenge is the only way to make progress,
and I think that it is going to mean a much better intelligence commu-
nity if we have more people understanding what is going on.

I think that inefficiency and waste, just like corruption, thrive when
we do not have the information.

Senator LUGAR. Thank you.
Senator HATHAWAY. Thank you very much for your testimony,

Senator, but I want to ask you one more question along the same
line that Senator Lugar was questioning.

Aren't you placing the committee in a very difficult position in de-
fending a single figure on the floor of the Senate when you have got
people who will offer an amendment to cut by 10 percent. let's
say. That is a customary amendment that we have to both the defense
budget and to other budgets as well.

Now, what are we going to say, without going into the details of
what makes up the big future? We can just keep repeating that this
is a nice figure and is justified, but we are sorry, we can't give you
the details of the justification. So, it is subject to that kind of abuse.
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Senator PROXM=RE. Senator, in the 20 years I have been in the Sen-
ate, I can recall only one or two occasions when the percentage cuts
prevailed, and usually they are assessed not against-in fact, the only
time it has prevailed, as I recall, it has been assessed against the
entire defense budget. It was the Saltonstall amendment back about
15 years ago that was, I think, a 1- or 2-percent cut, and that passed.
At least it passed the Senate. I don't know whether it survived con-
ference or not.

Those amendments are very, very hard to justify, on the grounds
that if you are going to cut, say what you are going to cut, and cut it.
I suppose you might have to confront that. That is one of the hazards
that you might go up against, but I would think that it would be un-
likely, not only for the reasons that it is hard to defend, but it is hard
to attack, hard to defend the amendment.

If somebody comes in and says, we are going to cut the budget by
5 or 10 percent, the intelligence budget, how do they justify that?
What do they point out that we would achieve by that kind of reduc-
tion ?

I don't think you are going to get the meat ax cut when you have
a global figure of that kind.

Senator HAT'rrAWAY. If what you say is true, it seems to me that
the one figure is not that valuable, and because of the security risk
we ought not to-

Senator PnoxmIIRE. It is a very limited value. It is a very limited
value, but I think it is important to have a basis, as I say, for challenge
and criticism of the overall intelligence operation, so that people know
where their money is going when it is going in this very large pro-
portion.

Senator HATHAWAY. Thank you. Senator Wallop?
Senator WALLOP. Just one or two more points on this very same

thing. One of the statements that you made was that it will be the
basis of debates and some kind of means by which we can demand
results, but the plain fact is that if you have intelligence results, you
are not going to display them except in certain instances, such as the
report on energy, but nobody is going to be able to display the results,
or then you really will be in trouble.

Senator PRoxMnIR. Well, I think there are many occasions when we
have found in the past that our intelligence was not adequate with
respect to a buildup that we discovered at a later time, and then we
can say, why didn't we know about that particular buildup by the
Soviet Union? Is there some kind of a development in some part of
world that the intelligence community should have been able to inform
us about and they failed to do so?

Then we can again have some overall basis for challenging their in-
ability to let us know in view of all the resources we are putting into
that area. I agree that it is a very, very rough, overall kind of estimate,
and it would be much sharper and more effective if we had the details,
but again, I agree that we cannot go much farther than this, at least,
not at the present time, because of the danger of disclosing too much
to our adversaries.
* Senator WALLOP. One of the things that concerns me, the press does,
can, and. will still indulge in endless speculation as to how this gets
broken down, whether we are getting so-called bang for the buck. It
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strikes me that nobody on this committee nor within the community
is going to confirm or deny any given figure that they come up with
as a proportion of the defense budget being spent on DIA or anything
else.

I am really just casting around for some real value that would be
generated by the disclosure of this single figure.

Senator PROXMIRE. Well, at the present time we don't know what the

figure is. We have had speculation, as you say. The Gelb article was the
most recent example of that. We don't know how accurate that is, and
most people in the public don't know whether that was on the nose,
whether it was off by several billion dollars or not.

I think as time goes on we would be in a better position to have an
evaluation, criticism, and understanding of our intelligence operation,
if we knew how big it was, whether it was growing, whether it was
declining, how much of our resources were pouring into this kind of an
operation.

If the Gelb article is anywhere near correct, if we are putting $6 bil-
lion into this operation, we ought to get $6 billion of return. We cer-
tainly ought to get a substantial return. We ought to have a very good,
effective, strong intelligence operation, and I think we have some
notion, we have developed some notion of whether we have that or not.

I think probably a few years ago we were spending $1 billion or $2
billion.

Senator WALLOP. But the singular answer is going to be, yes, that we
do. You can't say, yes, we do, because we know how many field mice
there are in Russia. I mean, it is just not going to work that way. It
seems to me that we are going to lay on, as Senator Hathaway said,
incredible additional pressure to continually justify this figure, with-
out being able to in public, and without being able to and still main-
tain the value of the defense mechanism that we have.

Senator PROXMIRB. Well, the pressures will increase. I think that is
right, and I think that is good. I think that is wholesome. I think that
is what we ought to have. I think that is the way you are going to get
better results on the part of the intelligence community.

Senator WALLOP. That may well be the way the Russians get better
results, too.

Senator PROXmY. I doubt it.
Senator WALLor. Well, I hope that I can see some merit in that

before it is over.
Thank you, Senator.
Senator PRoxmIRE. Thank you, sir.
Senator HATHAWAY. Thank you very much, Senator Proxmire.
The committee will stand in recess until 2 o'clock this afternoon.
[Whereupon, at 11:55 a.m., the hearing was recessed, to reconvene

at 2 p.m. of the same day.]

A~rERNooN SESSION

Senator HATHAWAY. The committee will resume the hearings which

we began this morning with regard to disclosure of any intelligence
budget figures.

Our first witness this afternoon is Mr. William Colby, who was
Director of Central Intelligence from 1973 to 1976. Mr. Colby, we

90-784-77 4
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appreciate very much your coming here today. We have a copy of your
statement which we will put in the record.

You may read it or summarize it as you prefer.
[The prepared statement of William E. Colby follows:]

PREPARED STATEMENT OF WILLIAM E. COLBY, DIRECTOR OF CENTRAL INTELLIGENcE,
1973-76

Mr. Chairman, I appreciate very much the Committee's invitation to express
my views whether the budget for intelligence should continue to be a secret or
should be revealed in public. I spoke to this issue publicly when I was Director of
Central Intelligence on August 4, 1975 before the Select Committee on Intelligence
of the House of Representatives. I am pleased to supplement those comments
with some more timely ones as this Committee considers this question.

Let me first say that under our Constitution and form of government there
is a presumption against secrecy in our governmental activities. I fully accept
this presumption and support a change from the centuries old tradition of total
secrecy about intelligence. Some of intelligence's recent difficulties were the
result of holding too long to this tradition in a new and American political
atmosphere. We are now developing a new approach to intelligence, making
public as much of its activities and reports as possible. For example, many of
the information reports and assessments of our intelligence can be made avail-
able to Congress and to the public who must share in the foreign policy decisions
of our government, as President Carter did with the recent oil study. I believe
we need further steps in this direction to change existing habits and procedures
toward the regular provision of open information and assessments on foreign
matters to our public.

I also believe that many of the overall policies and procedures of our
intelligence agencies can be made public, and I participated in openina some of
these while I was in office. I am happy to see that an open Presidential Executive
Order has clarified the proper limits and improper activities which might other-
wise be conducted by intelligence, replacing previous vague, secret, and ambiguous
directives. I understand that this Committee is considering amendments to the
National Security Act of 1947 to incorporate into law specific missions. responsi.
bilities and limitations for American intelligence. I fully support this effort.

But our nation does, and must, have secrets. Certain important contributions
to our free society will only work if their secrecy is protected. The secret ballot
box is vital to our free country. The privacy of our income tax returns is pro-
tected by criminal sanctions against an Internal Revenue Service officer who
would expose them without authorization. Approximately thirty such statutes
exist in our Code today in order that certain important functions be protected
if they must exist in secret. None of us knows who "Deep Throat" was but we
have all benefited by his revelation of abuses of power. Public identification of
him could discourage future "Deep Throats"; consequently his identity is being
protected by the journalist who dealt with him.

It is equally necessary that our nation protect the sources of information
necessary to keep it safe and free in the complicated and dangerous world in
which we live. The present National Security Act requires that the Director of
Central Intelligence protect intelligence sources and methods. It is from this
statutory charge that I think we should consider the question of opening the
intelligence budget to public, and inevitable foreign, scrutiny.

A contention exists that secrecy of the intelligence budget conflicts with Ar-
ticle 1, Section 9. Clause 7 of the Constitution which states that "No money shall
be drawn from the Treasury but in consequence of appropriations made by law;
and a regular statement and account of the recipients and expenditures of all
public money shall be published from time to time." This clause of the Con-
stitution was adopted after debates in the Constitutional Convention over
whether concealment of certain expenditures should exist in the public interest,
and was not part of the initial draft. Language was first suggested by George
Mason which would have required an annual account of public expenditures.
James Madison, however, argued for a change only to require reporting "from
time to time" and explained that the intent of his amendment was to "leave
enough to the discretion of the legislative." Patrick Henry opposed the Madison
language because he said it made concealment possible. But when the debate
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was over, it was the Madison language and purpose which prevailed. An indi-cator of what the "discretion of the legislature" might include appears in Ar-ticle 1, Section 5, Clause 3, stating that "Each House shall keep a journal of itsproceedings and from time to time publish the same, except such parts as may in
their judgment require secrecy."Confidential expenditures have existed from the earliest days of the Republic.President Washington in his first annual message requested a special fund forintelligence activities. Congress, with many Members having participated inthe formulation of the Constitution, agreed and provided for expenditures from
the fund to be recorded in the "private journals" of the Treasury. Later Con-gresses provided secret funds to a series of presidents, Madison, Polk, and others,
and a number of examples of confidential budgets can be found in our history. Tocontend that the Constitution requires total exposure of our intelligence budget
is to contest two hundred years of consensus about the Constitution and the need
for secrecy in certain of our affairs. In this, of course, the United States is sim-
ilar to every other nation of the world which provides for the possibility ofsecret budgets for intelligence; indeed to my knowledge there is no nation which
publishes its intelligence expenditures.

It is important also to clarify how secret the intelligence budget really is. Infact a number of bodies review it in as much detail as they wish and have the
ability to reduce or conceivably add to it. Within the Executive Branch the bud-
get of each intelligence agency is reviewed by the Committee on Foreign Intel-
ligence reporting to the National Security Council. The Office of Management
and Budget also reviews these budgets in detail and has independent examiners
who question the need for each separate item in these budgets. The budget is then
incorporated in the President's recommended budget to the Congress so that the
President, himself, is fully aware of the amount and the make-up of the intel-
ligence budget. Within the Congress, the intelligence budget requests are sub-
mitted to the Appropriations Committee of each House and to the appropriate
substantive oversight committees, in the Senate now the Senate Committee on
Intelligence, in the House the Armed Services Committee. Detailed briefings on
these budget requests are provided and questions are answered in whatever
detail the individual Members of the subcommittees charged with these reviews
request. I understand that the final figures are then certified to the Budget Com-
mittees of each House, which then also become aware of the size of the intel-
ligence budget. Certainly this degree of availability enables the Congress as
well as the Executive to set the proper level of our intelligence expenditures
through its qualified representatives, and audit and monitor the effectiveness
of the agencies' use of the funds appropriated.

To relieve the concern of some Members of the 'Senate or the House that they
could be kept in ignorance of something on which they are required to vote, the
Chairmen of the Appropriations Committees of the Senate and of the House on
the floor have offered to inform any Member of the final figure for intelligence
in the annual appropriation bill. Thus any member willing to undertake to re-
spect the confidence extended by these Chairmen could be aware of the figures
involved. Lastly, the Chairmen of the Senate Appropriations Committee and of
the House Appropriations Committee have stated on the floor that the entire ex-
penditure for the CIA budget is included within the budget for the Defense De-
partment, so that the total sum expended for defense is known to include what-
ever is necessary for intelligence.

Mr. Chairman, the intelligence budget may be secret, but it is subjected to a
great deal of intensive review by the Executive and the Legislative Branches
of our Constitutional system. In this light, it is significant that the 'Senate in
June 1974 by a vote of 55 to 33 decided to retain its secrecy and the House
made the same decision in the fall of 1975 by a vote of 260 to 140.

I believe no one seriously contends that the budget of the Central Intelligence
Agency or of the other intelligence agencies should be made totally available
to any public scrutiny, thus exposing its detailed activity to foreigner as well
as citizen alike. This would clearly make it impossible to conduct secret intel-
ligence operations or protect the nation's sources and vulnerable technology. But
the contention is made that a total figure could be published as a compromise
between the present secrecy and total exposure. A short review of this question
will show how unreal this suggestion is.

On April 1st the New York Times carried a front page story to the effect that
an intelligence budget totalling 6.2 billion was being requested for fiscal year
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1978. A review of that story clearly shows the problems which would arise in any
-effort to reveal a total figure for the intelligence budget. The story indicates
serious question as to exactly what the 6.2 billion refers to. It refers to figures
published elsewhere of 4 billion, and of 10 billion, and states that these refer to
different ways of determining what is in the "hatelligence budget." I do not know
the 1978 request, but I am in no way assisted in determining the value or lack of
value of the 6.2 billion requested for 1978 by that story. I am left in total con,
fusion as to exactly what is meant by the figure and what it covers.

Thus any effort to release an official figure for the intelligence budget would
have to be. accompanied by considerable description of exactly what kinds of
programs were covered and what kinds of programs were excluded. For example,
language would be necessary to explain whether the radar, the intercept devices,
the intelligence staff on a United States cruiser would be included in the figure
or not, and exactly which agencies were included and which not. This kind of
clarification would have to go on until a very clear line appeared between the
kinds of operations covered under the budget, and those left out. The process
would be accompanied by debate as to the wisdom of the dividing line selected,
which could only reveal considerable detail about our intelligence programs.

These difficulties in one year would be compounded by the figure for a second
and subsequent years. The immediate question would arise as to why the figure
went up or went down. Any changes in the coverage of the figure through
transfer of programs from one service Ito another, or one category of activity to,
another, would have to be explained to avoid presenting a false picture. Again
the result would only be to outline in public more and more details of our over-
all intelligence program.

The public debate apparently sought by publishing the figure would inevitably
erode the secrecy of detail which had been agreed at the outset. The demand
would rise for the breakdown of the total figure into its component major elle-
ments of investment, personnel, operations, by type, regional allocations, etc;
Each such breakdown would then provide the basis for separate trends over the
years, revealing the variations in the composition of our intelligence program as
it adjusted to new circumstances.

My concern is not theoretical, Mr. Chairman. In 1947 the Atomic Energy Com-
mission account for our then-secret atomic weapons program was felt to be so
sensitive that only a one-line item was placed in the budget that year to account
for all such weapons expenditures. In theory many of these expenditures are
still secret, but that one line item by 1974 had expanded to 15 pages of detailed
explanation of the Atomic Energy Commission's weapons program. I could only
foresee a similar erosion of the secrecy which will be necessary to successful
intelligence operations in the future.

Another real example shows the probable effect of such a move. The Chinese
Government did not publish the value of its industrial production after 1950.
But they did publish percentage increases for the nation and most of the prov-
inces, apparently believing this would not reveal the absolute figures. The revela-
tion of one key figure made it easy to determine the absolute figure for all this,
data, when the Chinese reported that the value of industrial production in 1971
was 21 times that of 1949. Since we did know that figure for 1949, it was easy
to determine the 1971 figure and to reconstruct the absolute figures both before
and after that date, both nationally and by province. Other nations have fol-
lowed our example in expanding the intelligence discipline to include the scrutiny
and study of public releases of information. With a public budget figure for-
intelligence, and its inevitable erosion to specify its sub-programs, it would be
easy for foreign nations, and our own energetic investigative reporters, to asso-
ciate increases in intelligence funding with new ventures in operations or in
technology, thereby stimulating countermeasures by their targets to make such
programs fruitless, and leave America in ignorance.

Mr. Chairman, you are being asked to make a watershed decision on this ques-
tion. If you decide to make this total budget figure public, I confidently predict
that you will be inundated by a series of questions in the coming years as to what
the figure includes and what it excludes. Why does it go up? Why does it go-
down? Is it worth it? How does it work? And I believe that we will in very short
time be losing much of the value of the sums appropriated for these intelligence
activities.

Thus, I believe that it is not necessary, that it would not be helpful to the
public, that it would be destructive to our future intelligence operations, and
that it would be unwise for our nation to be the first in the world to reveal its
intelligence budget.
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TESTIMONY OF WILLIAM COLBY, FORMER DIRECTOR OF CENTRAL
INTELLIGENCE

Mr. COLBY. Thank you, Air. Chairman. I appreciate very much the
committee's invitation to express my views on whether the budget for
intelligence should continue to be secret or should be revealed in pub-
lic. I spoke to this issue publicly when I was Director of Central In-
telligence on August 4, 1975, before the Select Committee on Intelli-
gence of the House. I am pleased to supplement those comments with
some more timely ones as this committee considers the question.

Let me first say that under our Constitution and form of govern-
ment there is a presumption against secrecy in our governmental ac-
tivities. I fully accept this presumption and support a change from
the centuries old tradition of total secrecy about intelligence. Some of
intelligence's recent difficulties were the result of holding too long to
this tradition in a new and American political atmosphere. We are
now developing a new approach to intelligence, making public as
much of its activities and reports as possible. For example, many of
the information reports and assessments of our intelligence can be
made available to the Congress and to the public who must share in
the foreign policy decisions of our government, as President Carter
did with the recent oil study. I believe we need further steps in this
direction to change existing habits and procedures toward the regular
provision of open information and assessments on foreign matters to
our public.

I also believe that many of the overall policies and procedures of
our intelligence agencies can be made public, and I participated in
opening some of these while I was in office. I am happy to see that an
open Presidential Executive order has clarified the proper limits and
improper activities which might otherwise be conducted by intelli-
gence, replacing previous value, secret and ambiguous directives. I
understand that this committee is considering amendments to the
National Security Act of 1947 to incorporate into law specific missions,
responsibilities and limitations for American intelligence. I fully sup-
port this effort.

But our Nation does, and must have secrets. Certain important con-
tributions to our free societv will onlv work if their secrecy is pro-
tected. The secret ballot box is vital to our free country. The privacy
of our income tax returns is protected by criminal sanctions against an
Internal Revenue Service officer who would expose them without au-
thorization. Approximately 30 such statutes exist in our code today
in order that certain important functions be protected if they must
exist in secret. None of us knows who "Deep Throat" was, but we have
all benefited by his revelation of abuses of power. Public identification
of him could discourage future "Deep Throats". Consequently his
identity is being protected by the journalist who dealt with him.

It is equally necessary that our Nation protect the sources of in-
formation necessary to keep it safe and free in the complicated and
dangerous world in which we live. The present National Security Act
requires that the Director of Central Intelligence protect intelligence
sources and methods. It is from this statutory charge that I think we
should consider the question of opening the intelligence budget to
public and inevitable foreign scrutiny.
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A contention exists that secrecy of the intelligence budget conflicts
with article I, section 9, clause 7 of the Constitution. That clause was
adopted after debates in the Constitutional Convention over whether
concealment of certain expenditures should exist in the public interest,
and was not part of the initial draft. Language was first suggested by
George Mason which would have required an annual account of public
expenditures. James Madison, however, argued for a change only to
require reporting "from time to time" and explained that the intent
of his amendment was to "leave enough to the discretion of the leg-
islature." Patrick Henry opposed the Madison language because he
said it made concealment possible. But when the debate was over, it
was the Madison language and purpose which prevailed. An indicator
of what the discretion of the legislature might include appears in
article I, section 5, clause 3, which states:

Each House shall keep a journal of its proceedings and from time to time
publish the same, except such parts as may in their judgment require secrecy.

Confidential expenditures have existed from the earliest days of
the Republic. President Washington in his first annual message re-
quested a special fund for intelligence activities. Congress, with many
Members having participated in the formulation of the Constitution,.
agreed and provided for expenditures from the fund to be recorded
in the private journals of the Treasury. Later Congresses provided
secret funds to a series of presidents, and a number of examples of
confidential budgets can be found in our history. To contend that the
Constitution requires total exposure of our intelligence budget is to
contest 200 years of consensus about the Constitution and the need for
secrecy in certain of our affairs. In this, of course, the United States
is similar to every other nation of the world which provides for the
possibility of secret budgets for intelligence; indeed, to my knowledge,.
there is no nation which publishes its intelligence expenditures.

It is important also to clarify how secret the intelligence budget
really is. In fact, a number of bodies review it in as much detail as
they wish and have the ability to reduce or conceivably add to it.
Within the executive branch, the budget of each intelligence agency is
reviewed by the Committee on Foreign Intelligence reporting to the
National Security Council. The Office of Management and Budget also
reviews these budgets in detail and has independent examiners who
question the need for each separate item in these budgets. The budget
is then incorporated in the President's recommended budget to the
Congress so that the President himself is fully aware of the amount
and the makeup of the intelligence budget.

Within the Congress, the intelligence budget requests are submitted
to the Appropriations Committees of each House and to the appro-
priate substantive oversight committees, in the Senate now the Senate
Committee on Intelligence, and in the House, the Armed Services
Committee. Detailed briefings on these budget requests are provided,
and questions are answered in whatever detail the individual Members
of the subcommittees charged with these reviews request. I under-
stand that the final figures are then certified to the Budget Commit-
tees of each House, which then also become aware of the size of the
intelligence budget. Certainly this degree of availability enables the
Congress as well as the Executive to set the proper level of our intel-
ligence expenditures through its qualified representatives, and audit
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and monitor the effectiveness of the agencies' use of the funds
appropriated.

To relieve the concern of some Members of the Senate or the House
that they could be kept in ignorance of something on which they are
required to vote, the chairmen of the Appropriations Committees of
the Senate and House on the floor have offered to inform any Member
of the final figure for intelligence in the annual appropriation bill.
Thus, any Member willing to undertake to respect the confidence ex-
tended by these chairmen could be aware of the figures involved.
Lastly, the chairmen of the Senate Appropriations Committee and of
the House Appropriations Committee have stated on the floor that the
entire expenditure for the CIA budget is included within the budget
for the Defense Department, so that the total sum expended for de-
fense is known to include whatever is necessary for intelligence.

Mr. Chairman, the intelligence budget may be secret, but it is sub-
jected to a great deal of intensive review by the executive and the
legislative branches of our constitutional system. In this light, it is
significant that the Senate, in June 1974 by a vote of 55 to 33, decided
to retain its secrecy, and the House made the same decision in the fall
of 1975 by a vote of 260 to 140.

I believe no one seriously contends that the budget of the CIA or
of the other intelligence agencies should be made totally available to
any public scrutiny, thus exposing its detailed activity to foreigner as
well as citizen alike.

This would clearly make it impossible to conduct secret intelligence
operations or protect the Nation's sources and vulnerable technology.
But the contention is made that a total figure could be published as a
compromise between the present secrecy and total exposure. A short
review of this question will show how unreal this suggestion is.

On April 1, the New York Times carried a front page story to the
effect that an intelligence budget totaling $6.2 billion was being re-
quested for fiscal year 1978. A review of that story clearly shows the
problems which would arise in any effort to reveal a total figure for
the intelligence budget. The story indicates serious question as to
exactly what the $6.2 billion refers to. It refers to figures published
elsewhere of $4 billion and of $10 billion, and states that these refer
to different ways of determining iwhat is in the intelligence budget. I
do not know the 1978 request, but I am in no way assisted in determin-
ing the value or lack of value of the $6.2 billion requested for 1978
by that story. I am left in total confusion as to exactly what is meant
by the figure and what it covers.

Thus, any effort to release an official figure for the intelligence
budget would have to be accompanied by considerable description of
exactly what kinds of programs were covered and what kinds of pro-
grams were excluded. For example, language would be necessary to
explain whether the radar, the intercept devices, the intelligence staff
on a U.S. cruiser would 'be included in the figure or not, and exactly
which agencies were included and which were not. This kind of
clarification would have to go on until a very clear line appeared be-
tween the kinds of operations covered under the budget and those left
out. The process would be accompanied by debate as to the wisdom
of the dividing line selected, which could only reveal considerable de-
tail about our intelligence programs.
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These difficulties in 1 year would be compounded by the figure for
a second and subsequent years. The immediate question would arise
as to why the figure went up or went down. Any changes in the cover-
age of the figure through transfer of programs from one service to
another, or one category of activity to another would have to be ex-
plained to avoid presenting a false picture. Again the result would
only be to outline in public more and more details of our overall in-
telligence program.

The public debate apparently sought by publishing the figure would
inevitably erode the secrecy of detail which had been agreed at the
outset. The demand would rise for the breakdown of the total figure
into its component major parts of investment, personnel, operations
by type, regional allocations, etc. Each such breakdown would then
provide the basis for separate trends over the years, revealing the
variations in the composition of our intelligence program as it ad-
justed to new circumstances.

My concern is not theoretical, Mr. Chairman. In 1947, the Atomic
Energy Commission account for the then-secret atomic weapons pro-
gram was felt to be so sensitive that only a one-line item was placed
in the budget that year to account for all such weapons expenditures.
In theory many of these expenditures are still secret, but that one line
item by 1974 had expanded to 15 pages of detailed explanation of the
AEC's weapons program. I could only foresee a similar erosion of the
secrecy which will be necessary to successful intelligence operations in
the future.

Another real example shows the probable effect of such a move. The
Chinese Government did not publish the value of its industrial pro-
-duction after 1950. But they did publish percentage increases for the
nation and most of the provinces, apparently believing this would not
reveal the absolute figures. The revelation of one key figure made it
easy to determine the absolute figure for all the data, when the Chinese
reported that the value of industrial production in 1971 was 21 tunes
that of 1949. Since we did know the figure for 1949, it was easy to de-
termine the 1971 figure, and to reconstruct the absolute figures both
before and after that date, both nationally and by province.

Other nations have followed our example in expanding the intelli-
gence discipline to include the scrutiny and study of public releases of
information. With a public budget figure for intelligence and its in-
evitable erosion to specify its subprograms, it would be easy for for-
-eign nations and for our own energetic investigative reporter to asso-
ciate increases in intelligence funding with new ventures in operations
or in technology, thereby stimulating countermeasures by their targets
to make such programs fruitless, and leave America in ignorance.

Mr. Chairman, you are being asked to make a watershed decision on
this question. If you decide to make this total budget figure public, I
confidently predict that you will be inundated by a series of questions
'in the coming years as to what the figure includes and what it excludes.
Why does it go up? Why does it go down? Is it worth it? How does
it work? And I believe that we will in a very short time be losing much
of the value of the sums appropriated for these intelligence activities.

Thus, I believe that it is not necessary, that it would not be helpful
to the public, that it would be destructive to our future intelligence
-operations, and that it would be unwise for our Nation to be the first
in the world to reveal its intelligence budget.
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Thank you very much, Mr. Chairman.
Senator HATHAWAY. Thank you very much, Mr. Colby.
During your years with Central Intelligence, were any studies or

analyses done on this particular problem, what harm it could bring
about?

Mr. CoLBY. We analyzed the question on several occasions in order
to present the testimony, for instance, in 1975 as to what the implica-
tions might be of revealing the figures, and it was out of that kind of a
study that we found that reference to the AEC experience. We looked
into the trend lines of our expenditures over the years and saw the
bulges that have appeared in it at certain times, and the drops that
have appeared in it in certain times.

Some of these bulges clearly reflected the advent of some new tech-
nological effort or in some cases, some new political or even intelligence
effort in various places in the world.

Senator HATHAWAY. Is there any documentation of these studies that
you think this committee ought to see?

Mr. CoLBY. I just don't-
Senator HATHAWAY. Secret or open?
Mr. CoLBY [continuing]. Know of any. The Agency probably would

have some, but I just don't know for sure. I remember looking at the
budget graphs myself. I think if you look at the graphs of the intelli-
gence budget over the years with an explanation of the bulges that ap-
pear in it you begin to see that the total figure does reflect decisions
made about the composition of the intelligence budget.

Senator HATHAWAY. You mentioned the AEC budget and how that
was broken down more and more over the years, but what harm was
done as a result of that?

Mr. COLBY. Well, I think the problem there is that much of what was
formerly very secret about atomic weapons is now public knowledge.
We all know that much of this material has come out in public that we
thought at the time in 1947 should remain secret.

I think that if you apply that experience to intelligence you are mak-
ing a wrong relationship because the advent of atomic studies, nuclear
studies has inevitably spread information about things that were very
secret when they were in the early stages.

I think intelligence is a different subject, however, because intelli-
gence is fundamentally the ability to look at some other country in a
-way that they don't realize is taking place, and if you do open up
these ways of looking at them to detailed scrutiny, detailed knowledge,
why, then, they can be frustrated without too much trouble.

Senator HATHAWAY. The argument was made this morning, though,
that release of one figure would help restore for the public the credi-
bilitv of intelligence operations.

What do you say to that argument?
Mr. COLBY. I don't think that necessarily follows, Mr. Chairman.

I think that the public has heard a lot of figures about intelligence, high
ones, low ones, middle ones. I don't think that is where the question
of credibility and the question of confidence in intelligence has really
come into question. I think the question about intelligence has been
its limitation to a proper set of standards of activity, the effectiveness
of the final product of intelligence, which as you notice I say we should
make more available to the public, because I think this is the best way
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of providing a base for greater public confidence in the value and the
excellence of our intelligence.

We have certain restrictions. We do not publicly admit certain kinds
of intelligence activities for diplomatic reasons, and that prevents us
from giving the specific information we get out of these activities to
the public, even though in many respects we provide the overall con-
clusions. You can find in any journal, any reference book the number
of Soviet missiles today. Those are made available without revealing
the specific techniques by which we found those out. I think that this is
'a positive way of building public confidence, that indeed we do know
things that we used to wonder about and even debate about during the
missile gap debate of 1960, and we don't have that kind of debate any
more. Most of the present debates assume the same factual base and
then debate about what the meaning of them is.

I think this can be done independently of the financing budget. I
-don't think that is the real issue.

Senator HATHAWAY. You referred to the National Security Act. Do
you think that that precludes us from revealing this number?

Mr. COLBY. No; I think the Congress could pass a law if it wanted
to. There is no question about that.

Senator HATHAWAY. Do you think that was considered at the, time?'
Was it a matter of sources and methods that the head of the CIA
should-the Director of Central Intelligence-

Mr. COLBY. No; I don't believe so. I think that the concept that the
figure should be secret I think came up in the CIA Act of 1949, which
says that the CIA can keep its organization and its personnel and
things of that nature secret. It also-the 1947 act does allow the Direc-
tor of Central Intelligence to certify certain expenditures. I think that
giving that rather exceptional power to an official in our Government
indicated that it was desired that those figures not be released for
further public scrutiny by the normal systems of review.

Senator HATHAWAY. One last question.
You mentioned in your testimony that if we were to disclose the

budget figure, it would depart from 200 years of a consensus about
the Constitution. You realize, of course, that the courts have never
made a decision with respect to this matter, and, in fact, in the Richard-
0on case, the Supreme Court said there was no-

Mr. COLBY. They didn't get to the issue.
Senator HATHAWAY. Do you think Congress should confer standing

on some plaintiff so that this matter could be decided by the Supreme
Court?

Mr. COLBY. Well, I think that-I again go to the 200 years of con-
sensus given 'by the actions of a series of legislative and executive lead-
'ers of this country for all that time, and I frankly think that a very
good substantive argument can be made that the Constitution does
not require the publication of every budget figure.

Now. not referenced particularly to intelligence, but anything that
in the judgment of the Congress, as it says in the other clause there,
in the judgment of the Congress, certain things can be kept secret. I
think that language could be applied to the judgment. the decision of
the Congress that the appropriation should be secret, if that is desired.

Senator HATHAWAY. If it is a constitutional question, why shouldn't
the Supreme Court make the decision?
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Mr. COLBY. Well, I think that the question, presumably somebody
will be able to have an issue. I think it could be gotten at that way,
but I really don't think that is the way to solve this problem. I think
we have an immediate problem before us as to whether the Congress
should leap over the issue and make a decision or whether it should
stay where it is.

Senator HATHAWAY. Well, the Congress could decide, rather than to
release any figure, just to confer standing to sue, so that the Supreme
Court could decide it.

Would you go along with that?
Mr. COLBY. That really wouldn't solve the substantive question.

That would really be bucking the decision off to the Supreme Court.
I think the more substantive question is to whether the Congress
believes that it should be secret or whether the Congress believes that
it should be open. I think the Supreme Court would look to Congress'
attitude on this. If the Congress indicated that it should be open,
then I would say that the Congress has every right to go ahead and
make it open, and that you don't have to ask the Supreme Court to
solve a problem that the Congress can solve for itself.

Senator HATHAWAY. Senator Wallop.
Senator WALLOP. Thank you, Mr. Chairman.
Mr. Colby, in your opinion, can any use be made of a single aggre-

gate figure released for the total intelligence budget?
Mr. COLBY. I don't get emotional about the single figure, no, I

certainly don't. I do get emotional about the importance of protecting
the names of our people and things like that, but I don't get emotional
about protecting the figure. It is just my judgment that the figure
would be the first step down a very clearly indicated path that would
in not too long a time end up in our revealing a lot of other things.

So the single figure I don't have any great problem with one way or
the other. I just think it is a mistake to take that first step.

Senator WALLOP. Well, is it fair to say that you feel that since the
single figure is of no use, that it will necessarily generate demand for
more detailed-

Mr. COLBY. Yes. I don't think the single feature is going to answer
any questions of any citizens or any outsider, that it will generate the
questions which will inevitably force the Congress to answer the
questions as to where it came from.

Senator WALLOP. Even supposing the Congress went into more
specific detail in releasing the figures, is it possible for any meaning-
ful public debate to be generated as to results of the intelligence
program?

Mr. COLBY. Oh, I think a lot of debate can be generated as to the
value of the material that comes out of the intelligence program. In
other words, are the assessments accurate, is the information valid,
these are the real tests. Whether it goes up or down $500,000 isn't
really going to make the big difference. The big difference is going to
be what is the value of the material that finally appears, and that is
not going to be given a monetary value, it is going to be given a judg-
mental value.

Senator WALLOP. But can that be a public debate without getting
into disclosing whatever it is that we have collected by way of infor-
mation and the means by which we have collected it?
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* Mr. COLBY. Oh, I think a lot of it is disclosed now, and I think more
should be disclosed of the information and of the assessments, and that
this will provide a basis for judgments as to the efficiency, effectiveness
of our intelligence, or the lack thereof. That will certainly put pressure
on the intelligence agencies to do a good job, it will put pressure on the
proper representatives of the Congress in deciding on the amount of
money to be given to intelligence, as to whether its general reputation
stands up to that kind of a demand for resources.

Senator WALLOP. How could we do that? I. mean, how could we
really get involved in a Defense intelligence debate over what we
presently do or don't know about Russia without revealing how we
find it? I mean, how in your opinion can you as a former Director or
we as Members of Congress ever really get involved in a public debate
with any specificity about the quality of results on a general basis from
year to yeare

Mr. COLBY. Well, the House Committee on Intelligence issued a final
report, and we had a lot of arguments with them about it and about the
material that they released in the process. The one instance on which
-we came to issue, on the release of four words, was a situation in -which
we had released almost the whole of an estimate as to what was going
to happen in the Arab-Israeli war, an estimate. I might add, which
proved to be wrong. But we released most of that material. We ob-
jected to four words because in my view at the time, when I had to
make the decision on the phone, but I checked it later and it was
correct, those four words, looked at by some very expert analysts in
other countries, would give them an idea of what we were covering
and what we weren't, and give them confidence to continue to do their
work or to change their systems.

We could debate the accuracy of that estimate about the situation
,without those four words. They were incidental to it. The real question
was, was the estimate right or was it wrong? In that case it was wrong,
but I think there have been a lot of others that have been right, and I
think this kind of a batting average or maybe fielding average, to put
the percentages in the right level, you can build up over time, and that
is the best way to establish confidence that our intelligence really is
doing a good job.

Senator WALLOP. Historically. would you say that it was probably
the case that the failures gained considerably more public scrutiny
than the successes?

Mr. COLBY. Well. of course, President Kernedy said that in some-
what the same words: "Your successes are unheralded; your failures
are trumpeted." But I do not have any fundamental objection to that.
The way our Government works, we do concentrate on failure in order
to deter future failures, and I think that that is a normal part of the
political life of our country, but nonetheless I think it is unfortunate
that we do not make available the entire part of our information and
assessments that can be made available without revealing the source.

I compare it to the journalist who does protect his source but does
reveal the substance of what he puts out, and I think intelligence could
do a great deal of this, a great deal more than we have done. We are
moving in this direction. I think that building confidence in our intel-
ligence can come better through formally releasing this kind of report
rather than having a Secretary of State or Defense pick phrases out
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of one end of it and a disgruntled officer somewhere in the bureaucracy
leaking other elements of it.

I think it would be much better if we could release formally the
entire assessment and the entire information so that the public can
judge whether it is good, whether it is bad, subject it to criticism, which
can only make it better, and I think that that is the way to build con-
fidence in the quality of the scholars and analysts, the quality of our
collection devices, the quality of our collection abroad. Much of this
'can be done without revealing the specific source from which it comes.

Senator WALLOP. Thank you very much.
Senator HATHAWAY. Senator Hart?
Senator HART. Mir. Colby, let me try to recapitulate and see if I

-understand your argument.
You have identified a constitutional requirement that says that the

,Congress shall tell the taxpayers how their money is being spent. You
have also indicated that over the 200-year history of that provision

.of the Constitution, the Congress has seen fit on occasions to not reveal
-specific expenditures of taxpayers' money, that over the 30-year his-
-tory of an organized intelligence community in this country the pre-
-sumption has uniformly been against disclosure. Because the Supreme
tCourt has not seen fit to overturn that practice therefore that is not
in conflict with the provision of the Constitution.

Well, what that suggests-
Mr. COLBY. The Supreme Court didn't rule on it.
Senator HART. OK, there has never been a ruling.

'What that suggests is a presumption that anything having to do
with intelligence and money spent for anything having to do with in-
telligence should not be disclosed.

Now, I would like to try to stand that presumption or that proposi-
-tion on its head, and ask You whether it might not make more sense to
,carve out specific areas of intelligence of the sort that I think you have
'been doing in some of your responses here and say that none of the
funds spent in those areas shall be disclosed. But that lump sum figures
'by agency or something else for other kinds of operations, say, heat
bon the building at Langley, and a lot of things like that, should be
made public.

Now, let me list about half a dozen categories of things that we could
-carve out and say that funds for these activities shall not be disclosed.
First of all, cryptological intelligence and signal intelligence from
-sources that could be encrypted. The reasoning behind that is obvious.
If the other side knows or can extrapolate that we have that informa-
'tion, they are going to find out that we have cracked their code.

Second, the names of foreign agents and probably our own official
Cover officers, even in spite of the fact that in many countries the cover
-officers am known for what they are.

Third, covert action and sensitive collection operations.
Fourth, the details of third party relationships and information

-that we get in conjunction with a collaboration with our allies.
Fifth, detailed summaries of weapons intelligence reports. For obvi-

ous reasons, that we don't want the other side to know the details
that we have about their weapons systems.

Sixth,'and'finally, finished intelligence that by its nature would
'Clearly identify the source that could be compromised or shut down.
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We could carve out those areas, and those are just suggestions, and!
say any money spent directly or indirectly for those kinds of activi-
ties shall not be disclosed. But all other funds, to heat the building at
Langley, to pay other people's salaries, by agency, shall be disclosed.
annually.

What is your response to that proposition?
Mr. CoLBY. Well, we essentially tried that approach one time, Sen--

ator, as you perhaps know. In the earlier days we tried to distinguish
within CIA the expenditures which were so-called vouchered and
those which were so-called unvouchered, and the concept at that time-
was that the vouchered, or the heat-in-the-building kind of problems,.
should be reviewed by the General Accounting Office, in the same way-
that it reviews other budgets.

The General Accounting Office finally came to the point at which
they said that they really could not make a sensible decision about
-those figures without knowing the whole in which they existed, that
you couldn't really determine how much heat should be used in the-
building in Langley until you learned how many people were in the-
building in Langley, and more or less what they did, and how much'
was machinery and how much was desks, and all the rest of it.

That is a hypothetical example, but it is that kind of a question.
Therefore, they said, unless we can do the whole thing, we are going
to withdraw from participation.

I think that is probably the best answer to your question, that it is
very difficult to make those distinctions. In principle, I agree with it.
Certainly the cost of the Langley building was a publicly appropri-
ated figure, I think $51 'million or whatever it was, in the fifties, which
was publicly appropriated 'by the Congress at that time, and that went
off all right, and there was no great problem about it, except that we,
pretended that it wasn't there for a number of years, and didn't have
a sign on it until Dr. Schlesinger put one on, which was kind of
ridiculous.

Senator HART. In fact, you had a different kind of sign.
Mr. COLBY. Well, that was a true sign, but it was a diversion, reall y.

But in principle, you are right. But if you took the points you raise
there, and apply them to finished intelligence, your question really is,
How do you determine how much of that would reveal the source and
how much wouldn't ? HOW much comes from the photographs, from the
electronic machinery? HOW much can be made available in general
anyway?

We do make available a great deal of information about Soviet
weapons systems, for instance, and I think that we can make a great
deal available. The Russians know we are getting it from a wide
variety of our operations, but that doesn't tell them which particular
one is giving us which particular item of information.

I think that leaves them still a little obscure as to where it all
comes from. They know that all this panoply of devices is producing,
but they are not quite sure which one. So, I would say that in principle
your concept-I certainly would accept that there certainly are a lot
of things that could be published about our budget, so long as the ma-
terial which does need to be protected in order to protect the source is
kept secret, but once you then try to divide them into separate col-
umns, I think you start an enormous debate and discussion, and then
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you get into the accusations that people are fudging and putting things
into one column that used to be in another, and all that sort of activity.
I just think it would be an enormous bureaucratic exercise, again, with-
out a great deal of value, because we would end up with a figure which
would be publicly known as only part, and really, the least interesting
part, of the intelligence budget, and I don't think that that would
solve anything that we have today.

Senator HART. Well, the problem is, Mr. Colby, that this pressure,
whether real or imagined, or of what degree, is not going to go away
just because this committee makes a decision this year not to release
any figures. I think that is sticking our heads in the sand. I believe
that we are going to solve the problem by believing that we can force
it to go away by releasing no figure. The pressure is going to remain.

So, I think the best question is how to deal with the pressure, either
from the CIA point of view or from the congressional point of view.
That is what I am trying to do, because I think, if you will pardon
the reference, the stonewall approach will not succeed. We may be
in a post-stonewall era, for a variety of reasons, and I think, as I
indicated to Admiral Turner this morning, it is not just the CIA that
is on the line here. It is the Congress of the United States, and par-
ticularly this committee. There is not citizen pressure to disclose our
secrets. There is citizen pressure to guarantee that their tax dollars are
not being used to assassinate people and do a lot of things like that,
and maybe we can stonewall for a year or two and it will go away,
if you believe in the pendulum theory of human events.

So, I believe that reasonable people sitting down can allocate funds
to what you might call nondisclosable activities of the sort that I tried
to outline, and then allocate funds to disclosable activities.

The fact of the matter is, as a theoretical proposition, you are going
to solve your problem or we are going to solve our problem if we leave
one item and say that there is one item here in this budget, we are going
to release the whole budget figure, agency by agency, but there is one
item in here that we are not going to tell you what it is, or we are not.
going to tell you how much it costs.

That throws the whole extrapolation theory right out the window, in
my judgment, because then the Soviets don't know what the item is,
and they don't know how much we are spending on it.

Mr. COLBY. Senator Hart, I agree, but I think every journalist in
town would be after that figure.

Senator HART. That is what they are paid for.
Mr. CoLBY. That is what they are paid for, and I am pretty sure

they get it in this town today.
I don't believe in the stonewall. I agree with you. Let's get out of

this pressure. I think the pressure is on the wrong thing. I think the
pressure is on the number, because there is this desire to be reassured
about intelligence.

Now, I think we ought to reassure about intelligence in two ways, by
passing a law which says very clearly what intelligence shall do and
what it shan't do, so that we don't have any ambiguity or fuzz or any-
thing else on it, but second that we release more of our material, and
build up confidence in the value of the material which is produced.

Those are my solutions to this very real pressure. I accept, but I
think that giving in on this figure really does not solve either of those
questions, as to the value of the product or the propriety of the activity,
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I think those pressures will continue, and they are legitimate questions

which must be answered, and I agree that this is the area in which we

must move ahead and provide some good answers, but I don't think

the figure is going to make that much difference one way or the other
in solving that pressure problem.

But I think, as I say, it will start the erosion of the details, whether

you start with one figure or just part of the figure open and part closed.

I think you will still get the pressure for the remaining closed part of

the figure.
Senator IATHAwAY. Senator Pearson?
Senator PEARSON. Mr. Colby, under a wide variety of statutes or

Executive orders-the nature of which will come more quickly to your

mind than to mine-highly sensitive secret information may now be

disclosed after a period of time. If we accept the arguments you make

in your statement today, is it feasible to think that after a period of

time, the number of years you might speculate, that the budget of the

CIA might be made public, with much greater particularity than

merely an aggregate figure as Mr. Turner now contemplates?
Mr. COLBY. Yes; I think, Senator, that is a good idea. I don't think

you have to go back as far in time as George Washington, but I think

you have to go back beyond a period in which the revelation would

assist in a current appreciation of what is going on, but you push that

back to the kinds of time frames involved in the declassification legis-

lation of 10 years, even a 30-year situation.
Senator PEARSON. Do you think 30 years is a reasonable period?
Mr. COLBY. Well, I think the legislation today says that it is auto-

matic unless a decision is made to keep it, and then up to 30 years

another decision must be made that it still is essential to keep it. I

think that approach is a logical way, that much of it, like the cost of

the heating for Langley, could go out very quickly. Some of it you

might want to keep for a long time. In other words, if you had con-

ducted some very secret intelligence collaboration with some country
whose leadership was still in office, you might well not want to release

that, even at the end of 30 years.
Senator PEARSON. Well, within your experience, what would you

speculate to be the nature of disclosure within a 10-year period?
Mr. COLBY. Well, I think we might be able to do some broad cate-

gories. I think no one would advocate that we reveal the amount of

funds paid to some individual agent somewhere. I think the broad

categories, maybe the total size of the organization, after a few years.

If vou then did the extrapolation, which you could do. then you would

still be 10 years behind the present time, and it would not really give
a foreign nation very much help.

I think in a way some of our ex-CIA members who have written

books and so forth have given people a pretty good idea of the major
thrust of the CIA's activities even in more recent times than 10 years.

Senator PEARSON. Thank you very much.
Thank you, Mr. Chairman.
Senator HATHAWAY. YOU are welcome.
Senator Moynihan?
Senator MOYNIHAN. I should like to welcome an old friend, Mr.

Colby, to this committee. I had the privilege of serving as an American
Ambassador during the time when Mr. Colby was Director of the
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Central Intelligence Agency. I have not met a more honorable manor a more dedicated public person.
Mr. COLBY. Thank you very much, Senator. That is very kind ofyou.
Senator HATHAWAy. Senator Chafee?
Senator CHAFE. I would just like to also welcome Mr. Colby andsay I had the privilege of knowing him when I was Secretary of theNavy and he was serving in Vietnam, and it is a treat to see you again.I share the high opinion of Senator Moynihan.Mr. COLBY. Thank you, Senator. Thank you.
Senator HATHAwAy. Mr. Colby, I have one more question I wantto ask you. In 1973, you were asked by Senator Symington if you sawany reason why overall budget information or a breakdown of theintelligence budget would endanger national security, and at that timeyou said, "I propose to leave that question, Mr. Chairman, in thehands of the Congress to decide." It sounds like today you are saying,"No, don't do it."
Mr. CoLBY. It still is in the hands of the Congress to decide.Senator HATHAwAY. But you are saying very strongly that weshouldn't release it. Have you changed your mind, or is this what youmeant to say then? And if you changed your mind, why?Mr. COLBY. Yes; I think I have withdrawn a little bit. At that pointI really thought that the Congress itself could make that decision,and that the single figure issue, as I have indicated here, is not thereal issue, it is the further steps. I began to think about it in moredetail after I was in office. Sometimes you look at things a little dif-ferently when you aren't in the seat from when you are in it, and Ithink that applied to me.
As I looked at it, after I got familiar with the problems and afterI got more familiar with the relationship with the press, with theCongress, and so forth, which I had a rather rich exposure to-[General laughter.]
Mr. COLBY [continuing]. I got an idea of what might happen.Senator HATHAwAY. Are there any other members with questions?Senator Wallop?
Senator WALLOP. I just have one, and I would like to get back toSenator Pearson's question. If we go back, say 10 years or what-ever the figure is, and begin to release certain specific budgetitems, do we run a risk of a snowball effect if we begin now under-taking the release of an annual aggregate figure. By extrapolationwouldn't it be fairly simple for a foreign intelligence source to takethose figures from 10 years ago, and know that we have been increas-ing it annually by 5 percent or 8 percent, and then fairly specificallysingle out the real intelligence effort of the country?
Mr. CoiLy. Well, if we did release the current ones, yes. I do thinkso. You see, the present law requires what Senator Pearson suggested.It requires a conscious decision to keep something secret after a certainnumber of years. I don't think we have hit the time-
Senator WALLOP. The present law does not refer to the CIA budget.Mr. COLBY. No; it is classified information, Senator. It is not thelaw, excuse me. It is an Executive order. There isn't a law on thissubject. I think that what that does in a way is to require a consciousdecision to keep it secret after the period set. I think that conscious
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decision is something that could be looked at, and maybe change the
automatic way we have tended to look at it in the past, but I think
your question, if you released the figure years ago, and I would
rather not state the term of years, because-right offhand I would
hate to come up with a figure and then be stuck with it, but sooner
or later, I would say that is no great problem, and then if you don't
have a present figure to hook it to, then you cannot do that process
that you were talking about.

Senator WALLOP. Would it be fair to say that you would caution the
committee to look at that possibility before taking this kind of a step ?

Mr. COLBY. Yes; very much so. I think that in other words the deci-
sion to open it is going to be awatershed, as I say, and I think after
it is open there is no way of putting the horse back in the barn, clearly.
So, I think that we should look very carefully at this, and look at the
alternatives that can respond to the very real pressures that Senator
Hart was referring to and that I understand.

Senator WALLOP. Thank you very much.
Senator HATh-AWAY. Thank you very much, Mr. Colby. We appre-

ciate your testimony and answers to questions.
Mr. COLBY. Thank you very much, gentleman.
Senator HATHAWAY. Our next witness is Congressman Michael Har-

rington from Massachusetts.
Mike, we are glad to have you here. We have a copy of your written

statement, which we will put in the record, and you may read it or
summarize it, whatever you desire.

[The prepared statement of Air. Harrington follows:]

PREPARED STATEMENT OF HON. MICHAEL J. BARRINGTON, A REPRESENTATIVE IN

CONGRESS FROM THE SIXTH CONGRESSIONAL DISTRICT OF MASSACHUSETTS

Mr. Chairman, I am pleased today to participate in an OPEN session of this
Committee to publicly discuss the disclosure of the intelligence budget. In a
sense, it is this very process of open debate which must serve as the guidepost
for the Senate Intelligence Committee. As the Final Report of your predecessor
committee noted, the basic issue faced in the intelligence area is "to reconcile the
clash between secrecy and democratic government." That is the issue today, and
it poses implications far broader than whether to include a single dollar figure
item in the published budget of the United States. With the Committee's indul-
gence, I will briefly outline the reasons for my concern that the particulars of
the debate engaged in this week do not obscure the larger context in which the
secrecy issue must be considered.

To even start with the premise that proponents of disclosure must make the
case reveals just -how far this society has wandered from its democratic prin-
ciples in the area of intelligence operations. A history combining studied decep-
tion by some Executive Branch officials and blissful ignorance displayed by Con-
gressional overseers, has granted the intelligence community what amounts to
near license within a self-definition of the national interest.

Even after two years of investigative effort by Committees in both Houses of
Congress, by a special Executive Branch committee, and by a special task force
in the Justice Department, the public debate has come full circle, to rest on the
fundamental question of whether its proponents can justify disclosure. Have we
not just gone through the most intensive period of public disclosure involving
intelligence agencies in our nation's history? Have we not seen serious violations
of law, questionable international intrigues, and lapses of both internal and ex-
ternal control mechanisms documented by the various investigations? Have
we not seen all elements of the public endorse at least some reform in the intelli-
gence community?

Despite some general protestations from those with vested interests within the
intelligence community, few have identified specific serious repercussions of
the open approach of the last few years. The nation survives, our intelligence
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agencies still gather information effectively, and in fact the United States hasquite successfully avoided the kind of secret political entanglements that char-acterized an earlier era when secrecy of intelligence actions was even greater.That is the truest measure of the success of the disclosure route.Rather than restating the obligatory caveat that my advocacy of disclosuredoes not seek to undermine the legitimate intelligence-gathering role of theseagencies, allow me to use it to illustrate my point. The lesson of the last few years
of controversy has moved the public debate beyond such a naked choice between
effective intelligence and an open society, between secrecy and democracy. Myconcern is that in making the necessary reconciliation, we no longer ask if the
"national security" can withstand some particular degree of disclosure, but
rather, whether the nation can survive continued abuse to the democratic process
wrought by excessive secrecy in the past.

Until all agencies and institutions of government move from posturing over the
risks of even such minimal public disclosure as the Committee is considering
today to a sincere attempt to reform the basic structure and approach of intel-
ligence agencies, we will continue to see our national values "sanitized" out of
existence like the secret documents so often released for public consumption.

I recognize that this Committee feels that it must move carefully when dealing
with information that some have identified as damaging to the national interest
if disclosed. However, as elected representatives of the American people, you have
a more important obligation to uphold the underlying democratic principles that
have suffered so seriously from intelligence agencies construing their mandates
as broadly as an elastic Constitution and vague statutes might allow. Let the
Constitution and our democratic values, and not some Cold War definition of the
national Interest, serve as the starting point for this public debate.

What is the logic of lump-sum budget disclosure when the agency which is
reputed to have among the highest allocations-the National Security Agency-
continues to operate without legislative charter under an executive mandate that
is classified? In one sense, the former CIA directors who have argued that
lump-sum disclosure would lead to demands for more detailed information are
correct. But to use that argument against initial disclosure is to reverse one'spriorities. Secrecy again is elevated as a result of its own momentum.

Instead, I urge this Committee to reverse the process in which years of erring
on the side of secrecy have led to very dubious political involvements abroad at a
terrible price to our domestic institutions. I seriously doubt whether our society
can withstand another era of public mistrust of government institutions, fueled by
the excessive secrecy that categorized the Vietnam War, Watergate, and covert
intelligence operations. That sort of threat to our national security is far more
serious, and should serve to focus any inquiry into disclosure.

Let me reiterate that my implied criticism of this procedure should in no
way be considered as unreflective of my basic support for this kind of endeavor.
What I feel is necessary, given the well-documented record that has been placed
before the American public only against the strenuous efforts of the secrecy
mentality we are debating today, is a more broad-ranging movement away from
the enshrining of secrecy. The perceived problem of excessive disclosure must not
obscure the real danger for a democracy which elevates secrecy to a preferred
place in a catalogue of the national interest. To deny public debate, with as much
information as possible, of what kind of intelligence operations this society should

nave denies all that sets us apart as an open and responsive society. Without such
a debate, the real task ahead-reform of the intelligence agencies-becomes apromise that can never be fulfilled.

TESTIMONY OF RON. MICHAEl, J. HARRINGTON, REPRESENTATIVE
IN CONGRESS FROM THE SIXTH CONGRESSIONAL DISTRICT OF
MASSACHUSETTS

Mr. HARRINGTON. Mr. Chairman, in the interest of preserving some
semblance of syntax, I think I Will read it and then comment, if I may,
afterward, on some observations which may go beyond this.

First, my appreciation to the members of the committee for the
chance to come and participate in an open session to publicly discuss
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the disclosure of the intelligence budget. In a sense, it is this very pro -

.ess of open debate which must serve as the guidepost for your

committee.
As the final report of your predecessor committee noted, the basic

issue faced in the intelligence area is to reconcile the clash between

secrecy and democratic government. That is the issue today, and it

poses implications far broader than whether to include a single dol-

lar figure item in the published budget of the United States.

With the committee's indulgence, I will briefly outline the reasons

for my concern that the particulars of the debate engaged in this week

*do not obscure the larger context in which the secrecy issue must be

considered.
To even start with the premise that proponents of disclosure must

make the case. reveals just how far this society, in my opinion, has

wandered from its democratic principles in the area of intelligence

operations. A history combining studied deception by some executive

branch officials and blissful ignorance displayed by congressional over-

seers has granted the intelligence community what amounts to near

'license within a self-definition of the national interest.
Even after 2 years of investigative effort by committees in both

Houses of the Congress, by a special executive branch committee, and

by a special task force in the Justice Department, the public debate

has come full circle, to rest once again on the fundamental question of

whether its proponents can justify disclosure.
Have we not gone through the most intensive period of public dis-

closure involving intelligence agencies in our Nation's history? Have

we not seen serious violations of law, questionable international in-

trigues, and lapses of both internal and external control mechanisms

documented by the various investigations? And have we not seen all

elements of the public endorse at least some reform in the intelligence

community?
Despite some general protestations from those with vested interests

within the intelligence area, few have identified specified serious reper-

cussions of the open approach of the last few years. The Nation sur-

vives. Our intelligence agencies still gather information effectively,

and in fact, the United States has quite successfully avoided the kind

'of secret political entanglements that characterized an earlier era

when secrecy of intelligence actions was even greater. That is the truest

measure of the success of the disclosure route.
Rather than restating the obligatory caveat that my advocacy of dis-

'closure does not seek to undermine the legitimate intelligence gather-

ing role of these agencies, allow me to use it to illustrate my point. The

lesson of the last few years of controversy has moved the public debate

beyond such a naked choice between effective intelligence and an open

society, or between secrecy and democracy. My concern is that in

making the necessary reconciliation, 'we no longer ask if the national

security can withstand some particular degree of disclosure, but rather,

whether the Nation can survive continued abuse to the democratic

processes wrought by excessive secrecy of the past.

- Until all agencies and institutions of government move from postur-

ing over the risks of even such minimal public disclosure as the com-

mittee is considering today to a sincere attempt to reform the basic

'structure and approaeh of intelligence agencies, we will continue to
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see our national values "sanitized" out of existence, like the secret

documents so often released for public consumption.
I recognize that this committee feels that it must move carefully

when dealing with information that some have identified as damaging
to the national interest to disclose. However, as elected representa-

tives of the American people, you have 'an important obligation to
uphold Ithe underlying democratic principles that thave suffered so
seriously from intelligence agencies construing their mandates as

broadly as an elastic Constitution and vague statutes would allow.
Let the Constitution and our democratic values, and not some cold

war definition of national interest, serve as the starting point for what
I hope will be a public debate.

What is the logic of lump sum budget disclosure when the agency
which is reputed to have among the highest allocations, the National

Security Agency, continues to operate without legislative charter un-
der an executive mandate that is classified? In one sense, the former

CIA directors who have argued that lump sum disclosure would lead
to demands for more detailed information are correct, but to use that
argument against initial disclosure is to reverse one's priorities. Se-
crecy again is elevated as a result of its own momentum.

Instead, I urge this committee to reverse the process in which years
of erring on the side of secrecy have led to very dubious political in-

volvements abroad at a terrible price to our domestic institutions. I

seriously doubt whether our society can withstand another era of pub-
lic mistrust of Government institutions, fueled by the excesssive se-
crecy that categorized the Vietnam war, Watergate, and covert in-
telligence operations in general. That sort of threat to our national
security is far more serious, and should serve to focus any inquiry into
disclosure.

Let me reiterate that my implied criticism of this procedure should
in no way 'be considered as unreflective of my basic support for this

kind of endeavor. What I feel is necessary, given a well-documented
record that is placed before the American public only against the
strenuous efforts of the secrecy mentality we are dealing with today, is
a more broad ranging movement away from the enshrining of secrecy.

The perceived problem of excessive disclosure must not obscure the
real danger for democracy which elevates secrecy to a preferred place
in the catalogue of national interest. To deny public debate with as
much information as possible of what kind of intelligence operation
this society should have denies all that sets us apart as an open and
responsive society. Without such a debate, the real task ahead, reform
of the intelligence agencies, becomes a promise that in my opinion can
never be fulfilled.

Mr. Chairman, if I could, having dispensed with the obligatory part
of mv performance, the structured statement, let me comment from
the perspective of someone who had some very interesting and to a
degree permanent involvement in terms of this issue as it emerged a
couple of seasons aglo. Frankly, I guess that I have had a great deal
of trouble in attempting to prioritize intellectually what part of this
whole experience to stress to this committee.

I do think as belated and as, in my opinion, timid as the response
has been to date in dealing with these problems, it is preferable to the
kind of studied avoidance which particularly has characterized my
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branch, which to date has not even begun to act on the outlines'of
legislation to deal with the questions of oversight.

We have replete on the record in the House, at least, over the last
couple of seasons, the decision not to disclose for public consumption
the final report of the Pike committee, the decision not to disclose the
budget, rejecting the initiative of the chairman of our Budget Com-
mittee, Mr. Giaimo, the decision in general made, at variance with our
rules; not even to conform to the minimum requirements of the so-
called Hughes-Ryan amendment, which required the CIA to disclose
to congressional committees the general outline of what their covert
activities were.

My problem, I suppose, is what to do now with the trail cold, with
attitudes deflected, understandably, to domestic concerns, with the
lesson of the Ervin committee as far as bringing the public along and
broadly educating them not understood, in my opinion, either by the
Church committee or by the Pike committee, or its predecessor, the
Nedzi committee.

*What can we do now that will join this issue again? The narrowest
part of it is what you deal with and perhaps the easiest part, since it
involves really, in a way, more symbolism than substance, as far as
what the total is of an intelligence community budget. The funda-
mental question, and the one that I think unfortunately has not been
joined in any sustained public debate, and unfortunately, unlike the
whole episode involving the process of the Nixon White House, does
not have any broad public constituency because of a choice made to
favor secrecy in the earlier hearings rather than openness, is one that
still, I think, awaits initiatives both in your branch and in ours.

I hope, though, that not only in terms of a beginning but in terms
of broadening this debate, to raise fundamental questions about the
role of these agencies, typified today perhaps by the CIA, will be some-
thing that your committee will address comprehensively and, to the
degree it is at all possible, in a timely fashion.

I think it is most important before we lapse into a perhaps pre-
meditated or resigned acceptance or acquiescence of things as they
were, as evidenced as recently as this week by the acceptance of the
defense authorization bill by the House with barely a murmur, that
we at least can find a way, with this being one of the forums, to raise
these questions, and not leave it to that rather dubious rationale
offered us in the fall of 1974 in the aftermath of the Chilean dis-
closures by the then President Ford: They do it, so we have to.

I think we must take a risk if we mean it to preserve the differences
in the society that we think exist. If we don't, I suggest that to an
increasing number of our own citizens, and certainly to an increasing
number of the sglobal population, there is no distinction to be drawn
between this society and those that we have called closed for a number
of years.

I hope that I can suggest to you in' closing that I understand some
of the difficulties, but I also suggest that one only has to look at the
evidence that presently litters the landscape of this country's experi-
ence over the better part of the last geiieration to raise the question,
what is preferable. continuation of the mind-set, the philosophy, the
general shifting of burden that has characterized the better part of
the last 30 years of this country's history, or an effort made to confront
that, to alter it, and to be as open as we profess we feel we are.
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That is where I hope this will go, and I hope it will go on our
side, coincidental with yours, to at least begin to raise this to the
level of sustained and to a degree far more encompassing debate.

Senator HATHAWAY. Michael, I agree with you wholeheartedly when
you say in the fifth paragraph, I guess it is, on the first page, that the
"Nation can survive continued abuse to democratic processes wrought
by excessive secrecy in the past," but I think the nature of the secrecy
you are talking about is not the fact that the public is not getting

the amount of money that the intelligence community spends every

year, the fact of the covert activities-you mentioned the Chilean af-

fair-and the others, but rather the activities that are going on with-

out any public knowledge, and certainly without public approval is

what they are really concerned about, and that just the release if this

figure is going to antagonize people more than satisfy them. It is just

tokenism. We have told them what the figure is, now shut up. And

we, furthermore, are going to run some risks, security risks, by re-

vealing that figure.
Would you agree with me that we ought to study this more along

the lines that Senator Hart mentioned earlier-I don't know whether

you were here when he was questioning Mr. Colby-or along the lines

that Senator Pearson mentioned'w'hen he said that maybe we could

wait a period of years, in other words, that we should give more

thought as to what substantive matters can we disclose to the Ameri-

can public, and not just rush into just giving them a figure, and say-

ing, well, that is the end of it ?
Mr. HARRINGTON. I agree that there has to be an effort made to build

on what I think is a very narrow beginning, and I think that we have

got to give a great deal more thought to what basically letting the
burden run entirely counter to where it should in recent years has been

by way of a price paid of alienation, distrust, and cynicism on the

part of a substantial segment of this country's population toward its

Government and its intelligence agencies.
I guess my only point is, and I don't really want to filibuster on your

time, Senator, is that I
Senator HATHAWAY. Take all the time you want.
Mr. HARRINGTON [continuing]. Really don't yet understand in my

own mind what people perceive as the risk of being open against what

the price is that has been demonstrated over the last half generation
we have paid fGr bcing closed. That price can he measured in terms
of the alienation, the frustration, and the gap between a good part

of our people and what they perceive of as their Government today. I

think the danger, frankly, is inherently there and internal rather than

anything I could conjure up in my own mind as being external at all.

That is the concern I have, that if the damage has been done, it has

been self-induced damage and not damage as a result of the excesses
of disclosure on the part of people who are privy to information
largely, in my opinion, irrelevantly classified, and certainly not deal-

ing with the national interest.
Senator HATHAWAY. But my point is, wouldn't we be better off if

we did a little study and ferreted out those areas where we are sure

that if we gave the public the information on how much we were

spending, that would be very detrimental to our national security,
and take those areas that would not be, and let them know the latter
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and not the former, rather than just say, well, here is the figure thatis spent for intelligence, and that is the end of it?;
Mr. 1ARIUNGTON. I agree, and I would put the burden on those thatclaim it is detrimental to establish it beyond the mere rhetorical exer-cise of suggesting that that is the case.
Senator HATHAWAY. Thank you. Senator Wallop?
Senator WALLOP. Congressman, I have only really one area thatconcerns me, and I am not quite sure of the total gist to be derivedfrom your prepared statement.
Do you see a need for the country to have any secrets ?Mr. HARRINGTON. Yes..
Senator HATHAWAY. Where do we go about-
Mr. HARRINGTON. I don't know, Senator, that I really could profit-ably, from your point of view and mine, engage in an exercise thatwould have us try to find a way to close that gap. I think that wehave seen in whatever fashion one can use as an objective degree ofevidence an enormous growth, recognized by both Republicans andDemocrats, conservatives and liberals alike, over the last 30 years ofa classification process which by its success has rendered the preserva-tions of secrets of relevance, I think, suspect in general. I think therehas got to be a need, whether we agree or not on some of the otherpremises, to recognize that there is as much damage in excessive oroverindulgent classification as far as secrets as there is in attemptingto suggest there shouldn't be any at all.
Senator HATHAWAY. Well, I wouldn't argue with you there, but pre-sumably, that is what this committee has been established to try to do,to determine, for instance, in the development of charters for the CIAand the FBI and the other intelligence gathering agencies of the Gov-ernment, some means of determining what is legitimate for these agen-cies to participate in and what is not.
I am concerned because, if it sounds as though the debate shouldstart from the other end with everything open, and you start closing,rather than-
Mr. HARRINGTON. If I had to opt for that rather generalized ex-pression or characterization of my viewpoint, I would certainly saythat I would opt for the side that said, openness should be the char-acteristic of this society, I'd rather take the chances against the tollexacted by an excessive reliance on secrecy and the admonition, trustus, we are honorable men, that we have had as a dictum for the lastgeneration.
Senator HATHAWAY. It has indeed been a dictum, but it's been oneof the more remarkable things, at least to me, about our society that isthat there have been pretty broad disclosure of abuses. I am speakingas a part of a dialog between us. I would rather depart from that pointthan open it all up and then decide what to shut later.
Mr. HARRINGTON. Well, I suspect, Senator, that that point of view,whatever my agreement or not, will prevail, and that we will departfrom that point. I just hope we depart.
Senator HATHAWAY. Thank you very much. Senator Hart?
Senator HArPT. I don't have any questions at the present time.
Senator HATHAWAY. Senator Pearson?

* Senator .PARsoN. I have no questions. The Congressman makes avery strong, persuasive case.
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Senator HATHAWAY. Senator Moynihan.
Senator MOYNIHAN. I would like to thank the Congressman for

coming. I have no questions.
Senator HATHAWAY. Senator Chafee?
Senator CHAPEE. We are here today, as I understand it, to consider

whether to make a lump sum available on the budget, but also there
has been discussion as to whether we would go -beyond that. I take it
from what you say that you have no problem at all with the lump sum,
no problem with going considerably beyond -that.

Mr. HARRINGTON. Correct, Senator.
Senator CHAFEE. I take that from your statement:
Until all agencies and institutions of government move from posturing over

the risks of even such a minimal public disclosure ... we will continue to see
our national values sanitized out of existence . . .

I fam not sure where you would draw the line, but it would be way,
way beyond anything being considered here today, although there
are no limits in what we consider today.

Do you have any idea where you would draw the line? Name of
agents ?

Mr. HARRINGTON. I 'am not sure, Senator, I am very good at line
drawing, but I do think, as I have indicated to Senator Wallop, that
we have seen a good, healthy run at the other point of view, and I will
leave it to you to decide, from the perspective shared with me in the
Northeastern part of the country, where that 'has gotten us as an insti-
tution in terms of the approbation 'of our people 'and the approbation
of the rest of the globe. I leave it to you to decide whether or not that
should be something that one derives comfort from, or should be
addressed from the point of view of attempting to grope for a defi-
nition that may lead to the drawing of new lines. I opt for the other
side.

Senator CEArEE. Thank you very much.
Thank you, Mr. Chairman.
Senator HATHAWAY. Senator Huddleston?
Senator HuDDixSTON. Congressman, we are very glad that you came

over and shared your point of view with us, and I think we all agree
that there has been excessive secrecy in the past, 'and I would assume
from your dialog with Senator Wallop that you agree that there could
be excessive disclosure. I suppose what we have to do is to assess the
question of second guessing the advice of the director in the extent of
risk and the extent of damage that could be created.

I know you have thought about this. You have been very eloquent on
it over a period of time. Have any principles or standards occurred
to you by which we could apply the element of risk, the assessment
of damage?

I think you said a minute agto that you need something beyond the
mere Thetorical repetition of the fact that damage will occur, but I
think the most useful thing this committee could do is to try to iden-
tify the standards that could be used.

Mr. HARRINGTON. Let me try to answer that two ways, Senator.
First, I have made 'an effort in a somewhat more comprehensive fash-

ion at the conclusion of the Pike committee's altogether too short ten-
ure in December 19Th, to outline a number of specific suggestions
which would in my opinion at least go to the reflections I had at the
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time of the questions posed by dealing with the intelligence agencies
and their oversight and their function and role. I 'have submitted legis-
lation in 1976 and 1977 which attempted to embody those suggestions.

Let me say that one of the things I think we could do outside of the
art forms developed of that kind would be to not play act, and I am
talking about the House, now, at the supposed sharing of responsi-
bility for the conduct of these activities.

There was a broad public perception, created in part by those dis-
closures and the investigation and by legislation I have referred to,
called the Hughes-R-yan amendment to the Foreign Assistance Act,
that there would be a sharing with a number of separate committees,
House and Senate, of a variety of CIA covert activities.

Let me suggest to you that not only was that not observed even in
the breach, but not. increasingly observed at all on the part of the
House International Relations Committee, and has not been the sub-
ject of one meeting so far in the 95th Congress, never mind the dreary
record of the 94th, while we theoretically, or at least attempt to
wrestle with the question of what we do to discharge that
responsibility.

The timidity continues, the willingness to play at the game of
suggesting to the public that there is a conjunctive, cooperative, in-
formed effort continuing. One of the minimal things we can do is to
pierce that fiction, and suggest that I will certainly leave to you
people to decide to the extent and scope of your disclosure. The Hus-
sein story interested me to the degree that even in 1976 or thereabouts,
if the story in the Post was to any degree accurate at all, that there

had been some withholding of information from this committee.
I am just suggesting one of the things you can do short term is have

it a shared responsibility. That in itself is a disincentive, in my opin-
ion, to the kind of fiction perpetuated that we really are cognizant of
and partcipatory in the furtherance of this country's policy in the
aftermath of those investigations, which I think remains a fiction.

Senator HUDDLESTON. Thank you.
Senator HATHAWAY. Senator Hart?
Senator HART. Congressman, you said a minute ago you did not want

to get into line drawing. Unfortunately, that is the business we are
all in.

Mr. HARRINGTON. I understand that.
Senator HART. One might agree with everything you have said and

still not be left with a course to pursue. I would be interested in what,
if you were a member of this committee or if you had a committee
like this on your side, you would do about disclosure of budgetary
information specifically.

Mr. HARRINGTON. I would vote to disclose the budget.
Senator HART. How much of it? All of it?
Mr. HARRINGTON. All of it.
Senator HART. Line by line?
Mr. HARRINGTON. Line by line, I think, would await some knowledge

that you may have, Senator, that I don't, of exactly what the line by
lines contain, but in general, yes, I would certainly go in the direction
of disclosure with a very severe burden of proof on the side of the
Agency to justify the continued secrecy, not just a reaffirmation of
national security questions posed by the failure to keep it secret. I
think it would be a wonderful deterrent for mischief.
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Senator HART. Well, there are other ways to deter mischief. That is
not the only way.

Mr. HAMIUNGTON. I agree. I haven't seen many of them, though, quite
frankly, explored by the Congress, in this area, at least.

Senator HART. We have been exploring them, and I think with some
success, but again, it is the old business about you cannot exploit your
successes.

Senator HATHAWAY. Michael, let me ask you one more question.
With 50 Members of both the House and the Senate now having access
to this information, don't you think that is enough of a deterrent to
abuses by the intelligence community? And with the advent of a House
committee that is comparable to this, with rotating membership, so
that the chances are minimized of a close relationship over the years
being established, don't you think that we have enough of a safeguard
without revealing a lot of information to the public?

Mr. HARRINGTON. If that is actually happening, I think that that
is progress. I would just suggest again that I can tell you in the
instance of my committee, the International Relations Committee, to
the degree that secondhand information is of no value at all in the
appropriations process, the subcommittee charged with that responsi-
bility, it is not happening. There is no transcript. There is no record.
There is no notification of other members on the major committee of
meetings. There has been basically compliance abstractly but not com-
pliance specifically, and we have held that out as improvement.

I cannot comment on how actual the sharing is here, and I wouldn't
presume to do so, but let me tell you it is a fiction in the House.

Senator HATHAWAY. Thank you. Any further questions?
Senator MATHIAS. Mr. Chairman, just an observation. I would agree

with Senator Hart that we have made progress. In the debate on this
in the Senate, I recall Senator Hollings saying that, under the old
practice one or two Members of the Senate got the information and
squatted on it; that was in fact the case. I do not find many squatters
around today. I think it is a much better and improved situation now.

Senator HATHAWAY. Thank you.
Any other questions? Senator Chafee?
Senator CHAFEE. I just would like to ask a couple of questions. I

get the thrust from your statement that because under the guise of
secrecy many evils have been wrought in the Dast half a decade or a
decade, the tilt must be all toward disclosure and work backward
from there.

I have just been reading "Bodyguard of Lies"-perhaps you have
read the same-the description of the secret intelligence activities of
the Allies in World War II. Suppose we had an ULTRA. Would
that be worthwhile to be kept secret? How" would you feel about that?

Mr. HARRINGTON. I think it would depend on the overall circum-
stances at the time, for any of the systems that we might in general
take as examples. My concern really does not run to an appreciation
of what yourself and Senator Hart have. There has been a theme run-
ning through the questions of what you do to try to deal with this
obvious problem of attempting to push that back some. It is really
prompted by my feeling. that I think that there has to be a change in
presumptions which I don't yet feel has shifted on the part of this
Government that really, basically would commit it to openness and
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then place a very heavy burden going the other way to justify and to
have it the subject of knowledge, debate, public awareness to the
degree that that was possible, giving the timing and given the nature
of the concern of why we were opting for secrecy.

Take an example, and it isn't yours, but it perhaps makes my point.
As recently as 1976, we are attempting to influence events preceding
the elections in Italy, to preserve a reasonably corrupt Christian
Democratic Party, by using the Agency, by using other outside con-
duits to funnel money into it.

I think that sort of thing, in terms of that event, that kind of ac-
tivity, ought to be the subject of broad public knowledge and public
debate. We may disagree, but my point is, I think each of these would
have to be dealt with situationally, given the time, given the event,
given the general sense of concern.

Senator CHAFEE. Dealt with by whom?
Mr. HARRINGTON. Dealt with by us and the Congress.
Senator CHAPEE. Who is us? We have got, as Senator Hathaway

mentioned, 50 people who review the budget. I didn't realize that.
Mr. HARRINGTON. I didn't realize there were that many.
Senator CHAFEE. But there are 50 people apparently. Is that enough,

or should it be more?
Mr. HARRINGTON. I think it should be the entire Congress. This self-

imposed distrust has always puzzled me.
Senator CHAFEE. So, if we dealt with that problem with 536 people,

then would they all keep it quiet until the determination was made?
Mr. HARRINGTON. I think if it deserved to be kept quiet, Senator, you

would be surprised at how well kept quiet it would be.
Senator CHAFEE. I would be dumbfounded if it were kept quiet.

Thank you very much. It is great to see you again.
Senator HATHAWAY. Any further questions by the committee?
Thank you very much, Michael. Excellent statement.
The Senate is having a vote now. I suggest that we take a 5- or

10-minute recess before hearing Ambassador Helms. He is waiting to
testify.

[A brief recess was taken.]
Senator HATHAWAY. The next witness is Ambassador Richard

Helms, who -was Director of Central Intelligence from 1966 to 1973.
Mr. Ambassador, it is a pleasure to have you here before us.
I understand you do not have a written statement.
Mr. HElmirs. That is correct.
Senator HATHAWAY. But that you would like to say a few words.

TESTIMONY OF RICHARD HELMS, FORMER DIRECTOR OF CENTRAL
INTELLIGENCE

Mr. HELMS. Perhaps it would make the hearing easier if I were just
to make a brief comment -about the subject which I understand you
have before you, which is the decision whether or not to make the
a.gregate budget of the intelligence community public.

I believe that I was asked some Questions on this subject in January
1976, when I appeared before the Senate Select Committee which was
sitting at that time. I have not read the transcript of what I said on
that occasion since, so my recollection may not be too clear as to what
indeed I did say.
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It was my impression that I did not think this would give too many
problems if it were decided to make public the aggregate budget of
the intelligence community.

In the last few days since I was invited to appear before your sub-
committee, I did a little work on this subject and reviewed some pre-
vious material. I think that where I come down now, although it is a
narrow question and I don't feel that in saying what I am about to
say that the world is going to fall apart if the subcommittee went
against my judgment, I would lean on the side of not making the
aggregate budget public.

I recognize that the two principal arguments about budgets come
under the headings, one the "bump" theory, and the "camel under the
tent" theory, two. I would assume that both had some validity, but the
reason that I come down finally where I do is that it does not appear
to me that if one makes the aggregate figure public, that that is going
to be the end of the matter.

I recognize that the Congress would have a continuing control over
this problem, that it might be able to hold the line at that point. I
would hope that that were the case. But I was reviewing the final report
of the Senate Select Committee to Study Governmental Operations
with Respect to Intelligence Activities,which was chaired by Senator
Church, and I came across the last paragraph on page 384 which inter-
ested me very much and which had a good deal to do with my decision.

It says, if I may read it, Mr. Chairman-
The committee finds that publication of the aggregate figure for national

intelligence would begin to satisfy the constitutional requirement and would not
damage the national security. While substantial questions remain about the
relationship between the constitutional requirement and the national security, the
committee recommends the annual publication of the aggregate figure. The com-
mittee also recommends that any successor committees study the effects of
publishing more detailed information on the budgets of the intelligence agencies.

It is that last sentence to which I make particular reference, because
even before the ink is dry on this report, the idea is to publish the
aggregate figure, then get on with the business of getting further and
further into revelations. Since the committee obviously was very
thoughtful about what it said in this recommendation, I would assume
that there was a considerable sentiment for getting on with the-job of
more openness and more budgetary disclosure, and it is for this reason
that I lean in favor of not disclosing the aggregate figure.

Senator HAT-AHA.AY. Thank yron very much, Mr. A nmbhssador.
I think that what you have said has been in basic agreement with

what Mr. Colby has stated before you, and maybe some others.
It has been argued, though, that we should reveal this figure in order

to help restore the credibility of the intelligence community in the eyes
of the American people. What do you think of that argument?

Mr. HELMs. Mr. Chairman, I don't know quite how to answer that
question because I am not sure that the credibility of the intelligence
community has ever been equated in the public's mind with the amount
of money that it spends. It may be, but I have never heard this asserted
in any particular way.

I think the public expects intelligence to require a certain amount
of money, and probably a good deal of -money, and I 'had always
thought that the credibility argument went to certain other things,
such as the value of the products was the country well served by its
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intelligence community, did we know about our adversaries or even
our friends the things we should know in order to make political and
military policy?

So I hardly think that the publication 6f this figure will dull the
efforts of those who don't think the product is worth it, and I honestly
therefore answer your question in the negative, that I don't think it
would help to restore the credibility of the intelligence community
to any appreciable extent.

Senator HATHAWAY. WhMen you were Director, were any studies
made with respect to this question?

Mr. HELMS. Not that I recall, sir. I know that for years this argu-
ment has been going on about the publication of budget figures and
what damage it would do to the intelligence effort, but I don't recall
at any time considering this publication of an aggregate figure. This
is a fairly new concept as far as I am concerned.

Senator HATHAWAY. Is your only objection that it will lead to more
and more? I didn't quite get that from your testimony-or do you
agree with the bump theory?

Mr. HELMS. No; in order to clarify my statement, the thing that
tilted me on the side of nondisclosure as against disclosure, was the
idea that more and more information would be required to explain
this and that figure. But I do believe in the bump theory. I recognize
that if you take the entire intelligence community figure, it is suffi-
ciently large that you have to have a fairly significant new develop-
ment to make the bump theory have any meaning.

But what we are in effect saying here is that life is going to continue
indefinitely the way it has for the last 5 years, maybe, or the last 10
years, and I don't believe that. The world is never the same, and we
may come to a time when there is difficulty in the world of a very
serious nature, and where the bump theory may very definitely come
into play. And the difficulty with these matters, Mr. Chairman, is, at
least in my experience this is the difficulty, that what you give up you
can't get back.

I don't think that any sensible person would be sitting in this chair
today and say that if the world were at peace and there were no
possibility of any conflict that these budgetary figures make all that
much difference, but I don't think we can say that, and I think that for
this reason, the opening of Pandora's box literally means the opening
of the box. There is no -way ever to close it again, short of a national
emergency or a holocaust. And I just would prefer in these matters
to be on the conservative side.

Senator HATHAWAY. Thank you very much, Mr. Ambassador.
Senator Gan ?
Senator GARN. Mir. Helms, can you see anything really to be gained

from disclosing?
I phrase the question this way because I have served on this com-

mittee since its beginning last June or May and we as a committee
probably have-well, not probably, we do have more insight, more
knowledge than any other Congress has ever had. We have had more
information disclosed to us, more cooperation from the intelligence
community including all the details of the budget. Never before in
the history of the intelligence community has it been so open.

It seems to me we are representatives of the people. The oversight
is so different than it has been in the past. We are developing charters
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and guidelines. We have subcommittees on the rights of American

citizens. I approve of this and I think it should have been done a long

time ago. I am very pleased at the way the committee has handled

itself. I think the chairman has done an excellent job, and it seems to

me that this does and will take care of a lot of the problems that have

occurred in the past few years.
So my own view is that just disclosing an aggregate figure may not

have any real effect. The bump theory may work; it may be the camel's

nose under the tent. Frankly, beyond that, with this committee, with

the detailed oversight we now have and the way we are working, do you

see anything to be gained from disclosing this figure? I don't think

the average American citizen cares too much about these amounts, but

do you see any value from disclosing it other than these fears we might

have?
Mr. IELMS. Well, Senator, I don't frankly myself, but I have respect

for the opinions of those constitutional lawyers and others who believe

that there is a constitutional requirement involved here which is not

being satisfied. I have seen that there has been a great deal of argu-

mentation on this point. I am not a lawyer myself so I am not in a good

position to debate these matters, but I respect the feelings of those who

believe that there is a constitutional requirement, so that when I say

that I don't think that it would be very helpful to publish this aggre-

gate figure, I may not be properly taking into consideration what I

believe to be the strong feelings of these gentlemen. But my own opin-

ion, my personal opinion is that there is no advantage.

Senator GARN. Well, I am speaking not from a legal standpoint but

from a practical standpoint. I suppose my opposition comes not so

much from my belief that in disclosing the one figure it would do any

great damage, but rather from trying to ascertain whether it would

do any good. I come down on the side of what you just said, that where

it is rather a grey area, not too clear, I would rather be on the side of

caution and not take the risks of disclosing something that might be

very injurious to the national security or to the intelligence commu-

nity. And it may not be. I would just rather be on the side of caution,

especially when the committee is functioning the way it has for nearly

a year now. I think we can exercise the controls that we were elected to

do without taking the chance of injuring the national security.

I have no other questions.
Senator HATHAWAY. Thank you.
Senator Hart?
Mr. HELfis. Senator Hart, good afternoon.

Senator HART. Ambassador Helms, good to see you.

Is the whole purpose here to prevent the Soviets from finding out

what we are doing, and how we are doing it? And therefore, shouldn't

we really be looking at ways to prevent that from happening? And

I use the term with regard-in the context of discussions with Mr.

Colby about stonewalling and if one adopts the theory that we are in a

post-stonewall era, that just saying Pandora's box or slippery slope, or

whatever, once you get in it you can't put the toothpaste back in the

tube or any of those things, that that really doesn't meet not only the

requirements that the public has placed on its intelligence community,

but on its Congress as well, and that what we rather ought to be doing

is trying to devise a way to find out what operations of the intelligence



76

community are legitimately secret and should be protected, and then
figuring out ways to protect them instead of just saying one thing may
lead to another, and so let's don't even do one thing.

I don't know how this would fit, say, in the case of a Glomar Ex-
plorer. A considerable amount of money was spent there. We didn't
presumably want the Soviets to know that. To my knowledge it has
never been officially acknowledged or endorsed by the intelligence
community.

But I don't think that any of the proposals that presently rest before
this committee would have disclosed that, and I don't know how even
agency by agency annual budgetary sums would have permitted that
kind of extrapolation unless you buy wholesale what is now-what up
until the time of your testimony was known as the bump theory, but
which is probably now going to be known as the Pandora's box theory.

Don't you think it would be more profitable if we sought ways of
really trying to protect legitimate operations and not resist every effort
of disclosure?

Mr. HELMS. Senator Hart, if you were to do what you suggest, I don't
think that any sensible person could object to it. That is the whole prob-
lem. And if one can identify these areas and get agreement as to what
the areas are, this would undoubtedly solve the problem.

You are absolutely correct. I don't like to be guilty of using these
glib phrases, because I think that they create the wrong type of impres-
sion sometimes. In intelligence work, the whole problem of secrecy is to
be able to effect that surprise on your adversary that you want to effect
so that you have some chance of being suecessful in whatever the
operation may be. The day of the ordinary spy is still with us, but that
is by no means the only method of collection in this era. There are ob-
viously others. Some of them are very sophisticated, some of them are
expensive. But the more privacy one has in this area, the better chance
one has of achieving one's aims, because what one is attempting to do is
to get through the other fellow's armor someplace, find the chink, find
something he hasn't thought of, find an area where he can't build a
Potemkin village and trick your cameras and so forth.

If one were to follow your suggestions and find a means of protect-
ing those sensitive things that we are talking about, I think this would
undoubtedly satisfy the requirement, but I think you will find as you
examine this problem more and more in depth that someplace you have
to have a cushion into which to fit these things. Unfortunately, when
you finally identify what it is that you want to protect, and which is
really sensitive and it is legitimate that you should protect it, then
you realize that some place must be found where you can hide it. If you
don't have any place in which you can hide it, where the bump or the
Pandora's box or whatever you want to call it doesn't appear immedi-
ately, this is what creates the difficulty in the end.

I recall once discussing with Senator Richard Russell who at that
time was the chairman of the Oversight Committee, the question of
building what turned out to be the Oxcart aircraft. He was quite upset
over the fact 'that this initially was in the CIA budget because he said,
"There isn't any way that a device as expensive as this can be put
put in that budget and remain secret for very long. I want it clearly
understood that from now on anything that is over a certain number
of hundred million dollars goes into the Defense budget."
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So this is really the problem: Where do you find chunks of money
large enough so that you can take those really secret things, put them
in there, and not attract attention.

Senator HART. He obviously had the right idea. The Defense budgets
are large enough to hide about anything.

Well, I-this business about there is pressure, you knowi if we release
one figure, then somebody is going to want two figures, then they will
want four figures, then they will want eight figures, once it was dis-
covered that there was in fact a Glomar Explorer, then the first thing
people want to know is how much it cost. So it would seem to me that
if you want to hide that, the way you hide it is not to let people find
out there is a Glomar Explorer. I suspect whether we release 1 figure
or 8 figures or 10 figures, there are always going to be people around
this town, people who are paid to ask questions, who are going to be
trying to find out whether we are aiding some government or foreign
leader, whether we have a covert operation here or there, and to be
trying to find that out in terms of how much it cost, in terms of who
was involved, in terms of who ordered it, and so on and so forth.

And so I really am not impressed tremendously by the argument
that if you release one figure, then that this will lead to further in-
quiries. I think we are in an era of further inquiries, and my own
judgment is that is fine.

Senator HATHAWAY. Senator Mathias.
Senator MATmAs. Mr. Ambassador, you have been very modest

about the level of your legal training and knowledge. But I think any-
one who has spent a life in Government service and risen to the very
top of it probably knows more than a great many lawyers about at least
this area of the law.

But let me approach this, not from a strictly legal point of view, but
from the point of view of the sense of security of the executive branch:
whether it would make any difference whether information of this
nature were to be disclosed by a committee, this committee or perhaps
the Armed Services Committee or the Foreign Relations Committee,
or whether it should be disclosed only by the vote of the entire Senate?

Have you ever contemplated that theological question?
Mr. HELMS. I have contemplated it. and I must say that I come down

on the side of having the vote of the entire Senate.
Senate MTIAIAs. Do you want to share any of your reasoning on

that?
Mr. HELMS. I think, Senator Mathias, that these are genuinely

important matters. I am very interested that you are having a hearing
about them, as a matter of fact, because I think thev are of that im-
portance. Therefore, if the Congress is going to speak on a matter of
importance, I think that the entire Senate or the entire House ought
to speak to a matter rather than just the members of a committee, even
though the members of the committee obviously know more details.
But here you are having an open hearing. Others can have access to
the transcripts if they want, and I genuinely feel that that is the way
the people speak; when the whole Senate votes rather than just one of
its committees or subcommittees.

Senator MAUTAs. You have advised us against any disclosure of
budget figures. I assume that would apply to the full Senate as well as
to this committee.

90-784-77-6
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I am wondering if you could tell us what effect the disclosure would

have, either a disclosure of a detailed budget or any part of it, on

individuals or governments who cooperate with the United States.

What effect would it have on their confidence in our capacity for

confidentiality?
Mr. HELMS. I believe as far as friendly services are concerned, or the

services of friendly countries which collaborate with us, I think it

would concern them. On the other hand, I believe that in the end they

would accept whatever decision was made in the same spirit that the

intelligence community will accept the decision, because they realize

that it would have been taken for good and sufficient reasons, whatever

the outcome. They might not like it, but I think they would accept it.

The same thing would bother them that would bother some of us, and

that is that if vou sit on the other side and you are interested in pene-

trating those figures, or figuring out what they represent, it is enor-

mously helpful to have a very solid benchmark from which to start to

calculate.
Many people in this world believe in conspiratorial theories. They

believe that people do things in order to get an opposite effect. It is a

well accepted doctrine that if such and such is done in the intelligence

world, it obviously is designed to fool us; the figure must be something

else, or must be a little bit higher or a litle bit lower, or they must want

us to go off in a new direction because these days they are doing some-

thing different and they want to hide it f rom us.
But a solid figure put out by the U.S. Government . . . I think

even the most conspiratorial of the KGB hierarchy would come to the

conclusion that that was a pretty accurate figure and that therefore

they would begin their work with that figure and start to break down

the rest of the budget as best they could.
And very frankly, Senator Mathias, with the existing information

in the public domain, I don't think they would have too difficult a time.

Senator MATHIAS. You mentioned the fact that it would be accepted

by friendly governments in the same spirit in which it would be ac-

cepted by our own personnel.
What effect do you think it would have on the morale of our own

intelligence community?
Mr. HELMS. Well, I don't think that it would be greeted with favor.

Whether or not it will have an adverse morale effect, I find that ques-

tion a little hard to deal with, because the various agencies have differ-

ent perceptions of this problem. I am not at all sure that I would like to

generalize about it. I don't think it would be helpful to you and I am

not sure I would be correct. And I really haven't been close to these

matters now for more than 4 years. I feel really quite out of touch.

Senator MATI-Ts. Do you believe that the publication of a single,

overall figure would in the light of your experience as Director and

having had considerable experience with the impact of public opinion

in this whole area-do you think it would stimulate criticism of the

size of the figure? That it would lead to public debates, probably that

it was too large, but conceivably, in some climates, to debates that it

was too small? Do you think it could lead to that kind of debate ? I am

not sure that that is a bad thing. I just pose the question.

Mr. HELmS. No, I am not sure it is a bad thing either, but I think it

probably would. Somebody would generate a debate. There is hardly
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anything that goes on in our country that doesn't generate some kind
of argument one way or the other. I think this would be a legitimate
one in certain respects, and there would be a good deal one could debate
about it.

But I go back to what I said just a moment ago: Once you mark the
figure on the wall, you have given the matter a different dimension.

Senator MATHUiS. Thank you very much.
Senator HATHAWAY. Senator Chafee.
Senator CHAFEE. I am sorry, Mr. Ambassador, I was a little late

when you gave your statement.
Did you indicate, or was the question asked, if you had the Soviet

KGB budget, whether or not you would find that helpful?
Mr. HELMS. Enormously. I tried very hard to get it year after year

after year.
Senator CHE[AFEE. And you would have found it extremely helpful.
Mr. HELMS. If they had just printed one figure in Pravda, I would

have found it enormously helpful.
Senator CHAFEE. Certainly, if it was a figure you could rely on like

the figure emerging from the U.S. Senate, for example.
Fine. Thank you. That was my only question, Mr. Chairman.
Senator HATHAWAY. Senator Lugar?
Senator LuGAR. No questions.
Senator GARN. I would like to just follow up a line that Senator

Mathias was talking about in relationship with friendly nations partic-
ularly. Since I have been on the committee there has been some concern
from the intelligence gathering agencies of friendly nations about
what we disclose. Would you think that this would add to that prob-
lem, disclosing the figure, that their cooperation with us might be
hindered by their thinking, "Gee, if we tell the United States things.
we may read it in the New York Times or the Washington Post about
our intelligence cooperation with the United States"?

Isn't there some danger there as well?
Mr. HELMS. Well, Senator Garn, there isn't any question about that,

and I think that they would be reacting in a perfectly human way. I
think you would react in exactly the same way. I think any intelligent
person would. This deeply concerns them. They have got the lives of
people to think about. They have got their own prestige and standing
to think about, and when they put their hand in ours, they expect to
be protected and fully protected. So the slightest indication that this
is not going to be the case is damaging as it would be in any fiduciary
relationship. It is like the relationship between a lawyer and his client.
If the client gets the impression that his lawyer is leaking damaging
stories to the newspaper, it would obviously dry up his trust.

So it is the same thing in these matters, which are also fiduciary.
There aren't any treaties or written documents or anything that cover
these things. They come from men's good will and from their desire to
collaborate and to help, and in some cases, to pay the United States
back for favors and services rendered, so that all of these human factors
come into the equation immediately.

Senator GARN. Well, I would certainly agree, and also, when you
talk about taking one figure, and a lot of people say you can't learn
much by breaking that one figure down but I have been amazed at
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what I have learned about breaking down figures in previous testi-
mony. It has been said that if you knew what the heating bill at
Langley was, you could get a pretty good idea of how many people
work there, what is going on, and the size of the operation just from
knowing what it costs for heating. And so I certainly agree with you
that it would be very useful to have that kind of a figure.

Thank you, Mr. Chairman.
Senator HATHAWAY. Senator Wallop?
Senator WALLOP. I apologize for being late, but I would like to

pursue a question that just goes along this same line.
As Director, did you from time to time make the decision that our

cooperation with another country might not be as full as we would
like it to be because we didn't trust their security apparatus?

Mr. HELMS. Oh, yes, sir. I would rather not go into this in public
in too great detail, but we certainly had a scale of confidentiality,
there is no question about that. What we would do with one, we
wouldn't necessarily do with another. They were all tailored to what
we conceived to be the security standards and the ability to maintain
security of each individual service.

Senator WALLOP. So it would only follow that they might make the
same judgment on us.

Mr. HELMS. Certainly.
Senator WALLOP. I was interested with Mr. Colby, we followed a line

of questioning for a minute in which he suggested that it would not
be too bad a thing to go back at some period in time, and we didn't
really get very specific as to how far back that would be, and feel free
to release a certain type of figure. I asked the question of him that if
we did that, would there be a snowball effect eventually? If we decided
we would go back 10 years and release a certain amount of figures, and
then next year 10 years previous to that, and so on until we got in
effect to the point of the threshold that we are to cross now, and if we
had made public this aggregate figure from this day forward, sooner
or later under that Secrecy Act we would get up to the time when we
would have released all the information up to today's threshold.

It would seem thereafter a fairly sample extrapolation on the part
of any foreign intelligence analyst to track U.S. intelligence to the
present day.

Mr. HELMS. I would agree, Senator Wallop. You gentlemen who are
on the oversight committee now must have had a look at what the
economists of the Agency are able to learn from even commonplace
figures. By the time they get through with them, they come out with
an extraordinary amount of truth and fact. Experienced people work-
ing with figures of this kind wouldn't have any difficulty in doing what
you suggest.

Senator WALLOP. Thank you very much.
Senator HATHAWAY. Do any of the members have any further

questions of Ambassador Helms?
Senator CHAFEE. I just have one other question.
In Admiral Turner's presentation this morning, he indicated that

he had debated this matter within his own mind, and had felt that
this was a worthwhile step in a restoration of public confidence and
trust in the Agency. There were some of us who felt that various other
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steps had been taken and should be taken, and that revealing a budget
wouldn't necessarily give the public any reasons to have confidence or
no confidence in an agency.

Do you have any comments you might make on that particular
subject?

Mr. HELms. Yes, Senator Chafee. Earlier this afternoon before you
came in, I addressed this question by saying that. 1 did not think it
would help the credibility of the intelligence community or the Agency
to publish the budget figure. I don't think that the American public
would find that either reassuring or not reassuring. In other words, I
think it would be the "dull thud department," if I may suggest it.

Senator CHAFEE. Senator Lugar suggested that giving the public
a figure of x zillion would be in a vacuum. The public wouldn't know
whether this is a big or little figure.

Mr. H]ELMS. Correct, and they have no basis whatever on which to
judge.

Senator CA . Fine. Thank you, Mr. Chairman.
Thank you, Mr. Ambassador.
Senator HATHAWAY. Thank you very much, Mr. Ambassador. We

appreciate your testimony and answers to the questions.
I have here a statement from Mr. George Bush, former Director of

Central Intelligence, which without objection will be placed in the
record at this point.

[The prepared statement of Mr. Bush follows:]

PREPARED STATEMENT BY GEORGE BusH, FORMER DIRECTOR OF CENTRAL
INTELLIGENCE

My view has been and continues to be that budget figures for CIA and for the
Intelligence Community should not be made public. When Director of Central
Intelligence, I testified to this before several committees of both the Senate and
the House.

I see no reason to change my mind. On the last vote on this question, both
Houses of Congress voted, by about two to one, not to disclose budget figures. I
hope the results will be the same on the next vote.

There-is a myth abroad in the United States. The myth, often perpetuated by
inaccurate reporting, is that the Congress does not know what's in the CIA budget
or Intelligence Community budget. As this Committee knows very well, there is
no truth to that myth. Indeed, this Committee, in my view, has dcone a very
thorough job in examining the budgets.

Every penny of the CIA budget and Intelligence Community budget is reported
to Congress.

In something as sensitive as intelligence budgets, the American people must
place confidence in their elected representatives; and, in the case of the Execu-
tive Branch, the people must place confidence in the President and his ap-
pointees, to see that executive control is being asserted over the intelligence
budget. I think such control is being asserted.

Let me just cite some of the budget process so those interested in the budget
question will understand that this is not a process without checks and disclosure.

Last year, after various agencies made up their intelligence bugets, the Com-
mittee on Foreign Intelligence had many meetings at which the agencies had to
justify, in detail, their budget requests.

The Committee on Foreign Intelligence had to make certain priority setting
decisions. In most cases, but not all, the decision involved budget cuts.

The Office of Management and Budget got fully into the act. It made a detailed
review of the budget. There was no withholding from the Office of Management
and Budget.

The President familiarized himself with the budget and indeed some items
were appealed to the President.



82

The President's Foreign Intelligence Advisory Board has full access to the
budget figures. The Board does not approve or disapprove budget requests but
it has access to extensive budget detail.

Public opinion to the contrary, several committees of Congress, including, of
course, this one, take a detailed look at intelligence budgets. Staff investigators
come to CIA and other agencies and spend week after week going over informa-
tion related to budget requests.

The argument against revealing our total figure relates to the so-called un-
ravelling process. I have concluded that one figure, standing alone, is all but
meaningless. If it's a Community figure, some in the public will think it's a CIA
figure. This "meaningless" figure will inevitably lead to a demand on the part
of some for more detail. The revelation of that detail, in my view, will set bench
marks from which meaningful conclusions can be drawn by opposition forces as
subsequent years' numbers become available.

I believe that skilled observers on intelligence will be able to reach meaningful
conclusions about our intelligence activities if budget figures are revealed from
year to year.

I worry about the whittling away process that might take place.
I recognize the basic dilemma. We are an "open society," our people do have

a "right to know ;" but this right-to know must give way at times to the legiti-
mate demands for non-disclosure in certain national security categories. I am
convinced intelligence budgets must continue to be in this category.

The answer, it seems to me, lies in a vigorous congressional oversight. It lies,
too, in assuring the American people that certain committees of Congress do
have complete access to Intelligence Community budget figures.

The answer lies in continuing the restoration of confidence in the Intelligence
Community and especially in CIA. It also lies, I might add, in this Committee's
letting the American people know the kind of thorough oversight you are doing
on their behalf. Other committees with oversight responsibilities should also
help.

There will always be an honest difference of opinion on this question. Many
members of the press and some members of Congress will continue to press for
more and more disclosure of intelligence matters, be it budget figures or opera-
tional matters.

I hope this Committee will resist the urge to move towards accommodation
by revealing budget figures. The demand will not cease.

The rebuilding of confidence that thorough oversight can help accomplish will
lead to a much broader recognition of the view that a strong foreign intelligence
capability is essential to the survival of the free world. Such a capability is im-
possible to maintain if sources and methods of intelligence are not protected.

Revelation of budget figures will do more to enlighten a skilled adversary
than it will to educate the American people, particularly if I am correct in my
fear that the release of one figure whets the demand for more and more figures.

Convince the people that several congressional committees, acting on behalf
of the American people are dealing properly and thoroughly with sensitive intel-
ligence matters; and then, in my view, the problems will be solved.

The people want us to have a strong foreign intelligence capability. They will,
in my view, support the Congress if it couples its insistence on secrecy in some
intelligence matters with its determination to represent the people through pene-
trating congressional oversight.

Senator HATHAWAY. I also have a statement from Senator Frank
Church, chairman of our predecessor committee, which I would like
also to have placed in the record at this point.

[The prepared statement of Senator Church follows:]

PREPARED STATEMENT FROm HE[oN. FRANK CHURRCH, U.S. SENATOR FROM THE
STATE OF IDAHO

Mr. Chairman: I appreciate this opportunity to submit testimony on the ques-
tion of public disclosure of funds authorized for the intelligence activities of
the United States. I commend the Committee for holding open hearings on the
subject and thank the Chairman for his invitation to testify.

Almost exactly 1 year ago today the Senate Select Committee, in a series of
final reports, recommended that the overall budget for national intelligence
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activities be made public annually. We concluded that such a disclosure could
be made without endangering national security or revealing sensitive programs.
In the course of our investigation of all U.S. intelligence agencies we carefully
examined the possible impact of such disclosure on the sources and methods of
intelligence gathering and found it to be minimal.

We also encouraged the oversight committee to look into the possibility that
the total expenditures for each of the intelligence agencies might be made public.

The recommendation of the 'Committee is as follows:
77. The intelligence oversight committee(s) of Congress should authorize on

an annual basis a "National Intelligence Budget," the total amount of which
should be made public. The Committee recommends that the oversight committee
consider whether it is necessary, given the constitutional requirement and the
national security demands, to publish more detailed budgets.

In my view, effective oversight of the intelligence community, both by the Con-
gress and the American people, requires a basic knowledge of how much the
intelligence agencies are spending in comparison to other government depart-
ments. Currently total funding levels are kept secret for the Central Intelligence
Agency, National Security Agency, and other intelligence agencies. The Depart-
ment of Defense budget is inflated by these dollar amounts, thus concealing both
the aggregate intelligence figure and the expenditures for each agency. The public
and most of the Congress are not aware of which categories of the Defense
budget-weapons, manpower, pensions, etc.-are inflated to hide the intelligence
appropriation. Therefore, there is no assurance the funds in the open appro-
priation will be used for the purposes for'which they were intended by Congress.
Not only does this procedure prevent adequate oversight of the intelligence agen-
cies and present a distorted picture of sections of the Defense budget, but it also
raises important constitutional questions.

Our investigation concluded that this system of secrecy was inconsistent with
Article I Section 9 clause 7 of the Constitution, which states:

,No Money shall be drawn from the Treasury but in 'Consequence of Appropria-
tions made by Law; and a regular Statement and Account of the Receipts and
Expenditures of all public Money shall be published from time to time.

This clause stipulates that the 'Congress control the purse -through appropria-
tions made by law, and that the public be kept informed of the expenditure of
such funds. This constitutional requirement is designed to allow the Congress and
the public to take part in the determination of policy, to make judgments on
national needs and priorities, and to weigh specific allocations among specific
agencies. Publication of appropriations and expenditures allows citizens to decide
whether too much money is being spent on welfare and too little on housing,
whether defense consumes a disproportionate amount of the budget and whether
more money should go for health care. As Congressman Leggett put it: "How
can we 'oversee' in any fashion if we have no knowledge of the Agency's com-
mand on our resources? How can we set budgetary priorities in a meaningful
fashion if we have no basis for comparing intelligence with unemployment,
health, or other competing program areas?" Open budgets produce public debate
essential to determining the nation's direction. This was intended by the framers
of the Constitution, and it is ignored by those urging complete secrecy of the
intelligence budget.

Those opposed to public disclosure of the intelligence budget contend that it
will provide information on "sensitive sources and methods," that specific tech-
nologies might be divulged by unusual rises or dips in the budget over time, and,
finally, that publication of any information on the budget will inevitably lead to
demands for additional information.

During the course of our investigation, we heard from two former Directors
of the CIA, James Schlesinger and Richard Helms. that publication of a gross
national intelligence figure would result in minimal security concerns. They were
worried that if the budgets were broken down into their various components
that "sources and methods" might be revealed, but expressed no fear for national
security should the aggregate budget be revealed. On the issue of technology, the
military budget is made public in great detail. and technical secrets about
weapons are not compromised. It would be most difficult, indeed, to deduce from
a total figure, even over time, the type of reconnaisance device or collection sys-
tem that was being developed. As Senator Symington put it, "There's nothing
secret about the . . . cost of a nuclear aircraft carrier or the cost of the 'C-5A."
But, "knowledge of the cost does not equal knowledge of how the weapons oper-
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ate or how they will be utilized." Similarly, knowledge "of the overall cost of in-
telligence does not in any way entail the release of information about how the
various intelligence groups function, or plan to function."

The concern that publication of the budget will result in calls for additional
information is an unpersuasive argument. The question really is what should be
made public and what should be kept secret-an issue that should be debated
on its merits. It is up to the Congress, in consultation with the intelligence agen-
cies, to discuss and decide where the line should be drawn.

Therefore, I strongly urge that the aggregate National Intelligence Budget
be made public and that the oversight committee consider publishing the total
budgets for each intelligence agency. A Special Senate Committee to Study
Questions Related to Secret and Confidential Documents suggested in 1973 that
each intelligence agency's budget be published. The Committee's recommendation
was as follows:

III. At the request of Senator Cranston, the Committee discussed providing
the Senate the overall sums requested for each separate intelligence agency. The
release of such sums would provide members with the minimal information they
should have about our intelligence operations. Such information would also end
the practice of inflating certain budget figures so as to hide intelligence costs,
and would ensure that all members will know the true cost of each budget item
they must vote upon.

Accordingly, the Committee recommends that the Appropriations Committee
Itemize in the Defense Department Appropriations bill the total sums proposed
to be appropriated for intelligence activities by each of the following agencies:
Central Intelligence Agency, Defense Intelligence Agency, National Security
Agency, National Reconnaisance Office and any separate intelligence units within
the Army, Navy, and Air Force. The Committee does not request that any line
items be revealed.... [Questions Related to Secret and Confidential Documents,
Report of the Special Committee to Study Questions Related to Secret and Con-
fidential Government Documents, Sen. Rep. No. 93-466, 93rd Cong., 1st Sess.
(Oct. 12, 1973), at 16]

I agree with these conclusions. The aggregate figure for the whole community
and the individual totals for the various agencies would allow the Congress and
the people to begin to make the hard tradeoffs between the different items in
the federal budget. The advantage of disclosing the intelligence agencies' totals
is that comparisons can then be made between the intelligence agencies and other
federal bureaus. Expenditures can then be compared publicly and decisions
reached on whether too much or too little is being spent for intelligence. A free
society should engage in open debate of these issues.

I urge the Senate Intelligence Committee to publish a National Intelligence
Budget and to make public the total expenditures for each of the intelligence
agencies.

Senator HATHAWAY. Tomorrow morning we will have two panels of
witnesses. The first panel, which will testify on the constitutional ques-
tion, consists of Gerhard Caspar, Thomas Emerson, and Ralph Sprit-
zer. Panel 2 is primarily a panel of representatives of special interest
groups for and against disclosure. Those witnesses will be Ray Cline,
Morton Halperin, John Shattuck, Robin Schwartzman, David Phil-
lips, and John Warner.

The committee will recess until tomorrow morning at 10 o'clock.
[Whereupon, at 4:11 p.m., the committee recessed, to reconvene at

10 a.m., Thursday, April 28, 1977.]



THURSDAY, APRIL 28, 1977

U.S. SENATE,
SELECT COMMrI TEEON INTELLIGENCE,

Wa8hington, D.C.
The Select Committee met, pursuant to recess, at 10 a.m., in room

S-407, the Capitol, Hon. William D. Hathaway presiding.
Present: Senators Hathaway (chairman of the Subcommittee on

Budget Authorization), Bayh, Biden, Garn, Mathias, Lugar, and

Also present: William G. Miller, Staff Director; and Audrey Hatry,
Clerk of the Committee.

Senator HATHAWAY. This morning the Intelligence Committee con-
tinues its hearings on the question of whether any portions of the
intelligence budget should be made public.

During yesterday's session we heard from past and present Directors
of Central Intelligence. Their testimony dealt primarily with the
subject of whether public disclosure would endanger our intelligence
operations.

This morning we will hear from two panels of witnesses who will be
addressing other issues which relate to this question.

The first panel will consist of three outstanding constitutional
scholars who will give us the benefit of their advice as to what the Con-
stitution requires. The second panel consists primarily of representa-
tives of public interest organizations who will give us their counsel
concerning what the public expects and wants.

I would like to introduce and welcome the members of the first
panel at this time: Prof. Gerhard Casper, professor of law and political
science at the University of Chicago; Prof. Thomas Emerson, profes-
sor of law at Yale University; and Prof. Ralph Spritzer, professor
of law at the University of Pennsylvania.

Gentlemen, each of you has a long and very distinguished career in
the legal and academic world. Two of you have had distinguished
careers in government, and one of you actually participated in litiga-
tion on the very question before us. So, we welcome you here today.
We appreciate your being willing to come here. We look forward to
hearing your statement.

All of your statements will be placed in the record, and if you
would like to summarize them, that will be fine.

We can start with Professor Casper.
[The prepared statement of Professor Casper follows:]

PREPARED STATEMENT OF GERHARD CASPER, MAX PAM PROFESSOR OF LAW AND
PROFESSOR OF POLITICAL SCIENCE, UNIVERSITY OF CHICAGO

Mr. Chairman, members of the committee, your letter of invitation stated that
you are addressing the issue whether disclosure of intelligence budget "is in the
public interest". As I lack expertise concerning this general question, I shall not
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attempt to answer it-nor have you specifically asked me to do so. All I am

prepared to do this morning is to give you my analysis of some constitutional

and legal issues connected with disclosure of intelligence budgets.

First I turn to the constitutional question which is whether Article 1, Section

9 mandates disclosure. Most analysis of this section tends to focus on the State-

ment and Account Clause. It is my view that the Appropriations Clause is at

least equally relevant and important.
1

The Appropriations Clause is formulated as a prohibition, though no par-

ticular addressee is mentioned. What purpose is served by the clause? Its word-

ing has led to the belief that "it was intended as a restriction upon the dis-

bursement authority of the Executive department ..* . While this is clearly one

of the purposes served by the Appropriations Clause, this was not its main func-

tion when conceived. The Convention debates on the subject are sparse, yet rela-

tively unambiguous. As originally drafted, the clause meant to assure the control

of the "popular" House of Representatives over all money bills, tax bills as well

as appropriations. It was especially provided that appropriation bills should

originate in the House. Thus the clause was an important element in the early

debate over representation as well as over the role of the "aristocratic" Senate

and the small states in the new government. A special committee was appointed

to report on these matters. The discussion, on July 6, 1787, of the committee

report' led to a major comment by Benjamin Franklin concerning the appropria-

tions policy. Indeed, as far as I can make out, this comment by a crucial mem-

ber of the special committee is the only statement of any significance on the

subject matter:
Docr. Franklin did not mean to go into a justification of the Report; but

as it had been asked what would be the use of restraining the 2d branch [of

the legislature] from meddling with money bills, he could not but remark that

it was always of importance that the people should know who had disposed

of their money, & how it had been disposed of. It was a maxim that those

who feel, can best judge. This end would, he thought, be best attained, if

money affairs were to be confined to the immediate representatives of the

people .. .'

Franklin's remark suggests that the Appropriations Clause itself was intended

to serve accountability. The subsequent elimination of the requirement that ap-

propriations bills originate in the House does not change this assessment.'

Story. displaying his usual acumen, thus saw the object of the Appropriations

Clause correctly as interposing a restraint by which the public treasure "should

be applied, with unshrinking honesty, to such objects, as legitimately belong to

the common defense, and the general welfare." e Story understood clearly that

the Appropriations Clause and the Statement and Account Clause are but part

and parcel of what I have called the accountability function: "Congress is made

the guardian of this treasure; and to make their responsibility complete and

perfect, a regular account of the receipts and expenditures is required to be

published, that the people may know what money is expended, for what purpose,

and by what authority." '
The Statement and Account Clause was added in the closing hours of the

Convention on September 14, 1787 (the Convention was adjourned on September

17). The crucial question as to its interpretation is how much discretion the

I Article 1, Section 9 reads In part :
"No Money shall be drawn from the Treasury, but In Consequence of Appropriations

Made by Law; and a regular Statement and Account of the Receipts and Expenditures of

all public Money shall be published from time to time." The legal literature on the subject

is not exactly extensive. In this Statement I cannot engage in a detailed analysis of what

there is, though I have obviously been aided by existing discussions. See, in particular,

L. Fisher, Presidential Spending Power 202-28 (1975) ; Note, The CIA's Secret Fundng

and the Constitution, 84 The Yale Law Journal 608 (1975) ; Note, Cloak and Ledger: Is

CIA Funding Constitutional?, 2 Hastings Constitutional Law Quarterly 717 (1975);

Note, Fiscal Oversight of the Central Intelligence Agency: Can Accountability and Con-

fidentlality Coexist?, 7 New York University Journal of International Law and Politics
493 (1974).

2 Cincinnati Soap Co. v. United States, 301 U.S. 308, 321 (1937).
The report can be found 1 Farrand, Records 526 (July 5).

'1 Farrand, Records 546. The words in brackets were added by me.

Ibid. (remarks by Wilson). The requirement was dropped on August 8, see 2 Farrand,
Records 224.

6 2 Story, Commentaries on the Constitution 201 (2d ed.) (1851).
7 Ibid. (italics added).
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clause grants Congress as to the timing of accounting and the details of dis-
closure. I find the short discussion of these matters on the floor of the Conven-
tion and in the ratification conventions so ambiguous as not to assist materially
in the interpretation of the clause beyond what one can deduce from the text
itself and from its function in relation to the Appropriations Clause." Only as
concerns the timing may we conclude from the debates that accounting need not
necessarily be done annually, as a requirement to this effect was amended out of
Mason's original motion. Whait one ean deduce from the wording of the Clause
is that publication of a statement is mandated, that such statement account for
all receipts and expenditures and, finally, that the timing be such that the state-
ment can actually perform its accounting function. The Clause does not by itself
mandate a specificity of details except insofar as the accounting categories must
reasonably relate to the purpose of the two clauses-to secure accountability of
the legislature ('and the executive branch).

What do these principles suggest as to the m'ajor question before you: whether
there is a constitutional obligation to publish figures concerning intelligence ex-
penditures? Further analysis may be aided 'by looking at possible accounting
categories in terms of three different considerations: (1) the purpose of expen-
ditures; (2) the magnitude of expenditures; (3) truthfulness.

In terms of accounting by governmental purposes it is obvious that some
detailed breakdown has to occur because otherwise the people would not know
for what purpose their money h'as been expended. But what do we mean by pur-
pose? Is 'the category "for purposes of defense" too broad? Does the answer to
this question depend on the second consideration, the magnitude of expendi-
tures? If the -accounting were in terms of "100 billion dollars for purposes of
national security", I assume we would all agree thalt such statement would make
neither the Congress nor the executive genuinely accountable. But what degree of
detail is required? The question is essentially "how much is too much?" (or "how
little is too much?").

When the Constitution is ambiguous, constitutional lawyers frequently turnto its interpretation by early Congresses, the First Congress in particular. The
First Congress authorized $40,000 annually to provide "the means of intercourse
between the United States and foreign nations" and gave the President discre-
tion not to 'account specifically for such expenditures as he thought it inadvisable
to make public.0 This discretion was continued and the procedures formalized
by the Second Congress."0 The Third Congress increased -the appropriation for
expenses "in relation to the intercourse between the United States and foreign
nations" by 1 million dollars and made this very substantial amount subjeet to
Presidential discretion 'to withhold details from the public eye, though an account
of the exepnditures was to be laid before the Congress.21

The rather startling increase in appropriations "for the expenses attending
the intercourse of the United States with foreign nations", which included the
authority to borrow the amount needed, was for ransoming American hostages
held by Algiers, "purchasing peace" and paying off foreign officials and other
individuals. In submitting a report of the Secretary of State on the subject to
the Congress, President Washington, on December 16, 1793, requested confiden-
tiality as "it would still be improper that some particulars of this communica-
tion should be made known." "Both justice and policy required", the President
stated, "that the source of that information should remain secret, as a knowledge
of the sums meant to have been given for peace and ransom might have a disad-
.vantageous influence on future proceedings for the same objects." 12

A treaty with Algiers was concluded in the fall of 1795 and submitted to the
Senate in February of 1796. The Account of Receipts and Expenditures for the
year ending September 30. 1796 made no reference to Algiers-related expenses.n
On January 2, 1797 the House passed a resolution calling on the President to
provide information about the Algiers affairs,"' which was supplied in confidence
on January 9, 1797, including a relatively detailed report by the Secretary of the

8The debate Is reported In 2 Farrand, Records 618-19. For an assessment of the legis-lative history see Yale Note, note 1 supra at 609.
1 Stat. 128 (Act of July 1, 1790).

01 Stat. 299 (Act of February 9 1793) * now 31 U.S.C. 107 (1970).
1 Stat 345 (Act of March 20, 1794).

" 4 Annals of Congress 143. For further details see 16 The Papers of Alexander Hamil-ton 429 (1972) American State Papers, Foreign Relations, I, 288.13 6 Annals of Congress 2782.
. Id. at 1767.
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Treasury.' A secret debate took place on January 17. On February 21, 1797 the
House voted 53 to 36 to lift the injunction of secrecy with respect to the Treasury
report and some other matters."'

What the episode suggests is that Congress was satisfied with appropriating
a very substantial amount of money for a rather vaguely stated purpose and,
perhaps, that there is more of a relationship than some of the commentators
admit between the Appropriations Clause and the Statement and Account Clause,
on the one hand, and the Journal Secrecy Clause in Article I Section 5 on the
other."'

However, in order properly to evaluate the events it should be kept in mind
that the Congress itself was generally informed. It must also be remembered
that it took Congress some time to evolve the degree of appropriations specificity
considered necessary to forestall unwarranted discretion, an endeavor helped
along by the development of a party system.1 s On the other hand, it should not
be overlooked that the early statements of receipts and expenditures are mostly
in terms of such very general categories as "diplomatic department", "military
department", "trade with Indians" etc."'

In view of this early history '0 and in view of my general sense of the attitude
of the Framers toward secrecy, I find it difficult to believe that the Statement
and Account Clause mandates annual disclosures of intelligence expenditures if
it is the considered judgment of the Congress that publication would harm the
national security. Let me hasten to stress that difficult matters are difficult and
before I read the headline "constitutional law expert states secrecy of intelli-
gences budgets is warranted", I should like to be heard out.

The following points seem crucial to me. (1) I doubt there is a constitutional
command. This, of course, does not mean that the Congress has no authority to
legislate disclosure. This is a matter of judgment, a judgment which has to
take into consideration the need of the voters for adequate information. In making
that judgment, I do not believe the Congress can hide behind a constitutional
syllogism, though the policy underlying Article I Section 9 is obviously pertinent.
(2) This is not to say that what is apparently the present system of deceptive
appropriations and accounting is constitutionally bearable. Here the third con-
sideration mentioned earlier becomes relevant. Accounting to serve any purpose
must be accurate. This requirement may be served by allocating funds to rela-
tively nonspecific governmental functions; It cannot be served, however, by pre-
tending to spend money for one purpose while in reality it is spent for a totally
different purpose. The present system for hiding intelligence appropriations
should be scrutinized very closely as to what it does in terms of poor account-
ing and bad constitutional practices. Obviously, this is all I can say on the subject
as I am not privy to the precise categories used for making intelligence appro-
priations. (3) I said there was no requirement of annual disclosure. This does
not mean that the accountability function of Article I Section 9 does not require
disclosure of information about intelligence expenditures at some point before
the subject becomes one of historical interest only. Whether this means two
years after the fact, three years after the fact or five years after the fact
cannot be determined with any precision and Is a matter of judgment for those
who have the relevant information.

Permit me briefly to address the other matter which has been put to me. As I
understand the question, it is as follows. If Congress passes an authorization bill
for intelligence expenditures which either Includes or does not include a total
amount, what is the legal 8tatus of a confidential committee report detailing
authorizations for line items? In attempting to answer the question I shall make
the assumption that a total figure is given in the bill. An authorization bill not
authorizing a specific amount in its text strikes me as byzantine, but my analysis
does not depend on making the assumption. In inquiring into the legal status I
understand we mean legal status in the appropriations process. Given the Journal

1S Id. at 2238.
15 Id. at 2235. See also Account of Receipts and Expenditures for the year ending

'March 31, 1797, 9 Annals of Congress 3562.
17 "Each House shall keep a Journal of its Proceedings, and from time to time publish

the same excepting such parts as may in their Judgment require Secrecy."
's See Soafer, War, Foreign Affairs and Constitutional Power: The Origins 70, 170

(1976) White, The Federalists 326 (1948).
9 See, for instance, notes 13 and 16 supra.

20 It is, of course, possible to argue that the early Congresses acted unconstitutionally.

The Supreme Court, in 1803, had no difficulty finding a provision of the Judiciary Act of
1789 unconstitutional.
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Secrecy Clause in Article 1, Section 5 I have come to the conclusion that Congress
can bind the appropriations process by including in the authorization a reference
to the confidential report. I do not think this amounts to delegating Congressional
powers to a committee, since Congress would act upon a prior report. It is of
course true that legislating in this manner creates a somewhat unusual zero-sum
game where an either-or choice takes the place of the more ordinary oppor-
tunities for amending committee bills. Once enacted, such authorization would
have the same status as other ant horization legislation, i.e., if the appropriations
committees exceeded the authorization, the appropriations bill would apparently
be subject to a point of order under Rule XVI (2). Though, as to this matter, I
shall readily yield to experts on the Standing Rules of the Senate. I am not one
of them.

Finally, in the interest of clarity it would seem that when enacting an annual
authorization for intelligence expenditures, Congress should repeal standing
transfer authority such as is contained in 50 U.S.C. 403 (f) (1970). While Section
12 of Senate Resolution 400 seems to establish the Senate's clear intention of
breaking with tradition, the Senate alone may not be able to establish the intent
of Congress with respect to authorizations. "The cardinal rule is that repeals by
implication are not favored."" While irreconcilable conflicts between two stat-
utes can ordinarily be resolved in favor of the more recent act, standing transfer
authority and an annual authorization do not necessarily constitute an irrecon-
cilable conflict, as recent disputes over transfer authority have well illustrated.',

TESTIMONY OF GERHARD CASPER, MAX PAM PROFESSOR OF LAW
AND PROFESSOR OF POLITICAL SCIENCE, THE UNIVERSITY OF
CHICAGO

Mr. CASPER. Thank you, Mr. Chairman. It is a great privilege to
have been asked to appear before this committee this morning. I do
have a statement, and I think in the interest of the committee's time I
will read a shortened version of it.

Mr. Chairman and members of the committee, your letter of invita-
tion stated that you are addressing the issue of whether the disclosure
of intelligence budgets is in the public interest. As I lack expertise con-
cerning this general question, I shall not attempt to answer it, nor have
you specifically asked me to do so.

All I am prepared to do this morning is to give you my analysis of
some constitutional and legal issues connected with the disclosure of
intelligence budgets.

Let me now skip the following page and go on to page 4, Mr. Chair-
man, with your permission.

The Statement and Account Clause was added in the closing hours
of the Convention on September 14, 1787. The Convention was ad-
journed on September 17. The crucial question as to its interpretation
is how much discretion the clause grants Congress as to the timing of
accounting and the details of disclosure.

I find the short discussion of these matters on the floor of the Con-
vention and in the ratification conventions so ambiguous as not to
assist materially in the interpretation of the clause beyond what one
can deduce from the text itself and from its function in relation to the
Appropriations Clause.

Only as concerns the timing may we conclude from the debates that
accounting need not necessarily be done annually as a requirement to
this effect was amended out of Mason's original motion. What one

*2 Posadas v. National City Bank, 296 U.S. 497, 603 (1936). Cf. Sutherland, Statutes
and Statutory Construction 197-81 (1891).

22 See Fisher, note 1 supra at 99-122.
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can deduce from the wording of the clause is that publication of a
statement is mandated, that such statement account for all receipts
and expenditures, and finally, that the timing be such that the state-
ment can actually perform its accounting function.

The clause does not by itself mandate a specificity of details except
insofar as the accounting categories must reasonably relate to the pur-
pose of the two clauses, to secure accountability of the legislature and
the executive branch.

What do these principles suggest as to the major question before
you: Whether there is a constitutional obligation to publish figures
concerning intelligence expenditures. Further analysis may be aided
by looking at possible accounting categories in terms of three different
considerations: (1) the purpose of expenditures; (2) the magnitude
of expenditures; and (3) truthfulness.

In terms of accounting by governmental purpose, it is obvious that
some detailed breakdown has to occur because otherwise the people
would not know for what purpose their money was expended. But what
do we mean by purpose? Is the category "for purposes of defense"
too broad? Does the answer to this question depend on the second con-
sideration, the magnitude of expenditures?

If the accounting were in terms of $100 billion for purposes of na-
tional security, I assume we would all agree that such statement would
make neither the Congress nor the Executive genuinely accountable,
but what degree of detail is required? The question is essentially,
"How much is too much, or, how little is too much?"

When the Constitution is ambiguous, constitutional lawyers fre-
quently turn to its interpretation by early Congresses, the First Con-
gress in particular. The First Congress authorized $40,000 annually
to provide "the means of intercourse between the United States and
foreign nations," and gave the President discretion not to account
specifically for such expenditures as he thought it inadvisable to make
public.

This discretion was continued and the procedures formalized by the
Second Congress. The Third Congress increased the appropriation for
expenses "in relation to the intercourse between the United States and
foreign nations" by $1 million.

Let me say, Mr. Chairman, if this amount had been expended in 1
year it would have been approximately 14 percent of the total outlays
of the Federal Government at that time.

The appropriation was increased by $1 million, and the Congress
made this very substantial amount subject to Presidential discretion
to withhold details from the public eye, though an account of the
expenditures was to be laid before the Congress.

The rather startling increase in appropriations "for the expenses
attending the intercourse of the United States with foreign nations,"
which included the authority to borrow the amount needed, was for
ransoming American hostages held by Algiers, "purchasing peace,"
and paying off foreign officials and other individuals.

In submitting a report of the Secretary of State on the subject to
the Congress, President Washington, on December 16, 1793, requested
confidentiality as "it would still be improper that some particulars of
this communication should be made known. Both justice and policy
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required," the President stated, "that the source of that information
should remain secret, as a knowledge of the sums meant to have been
given for peace and ransom might have a disadvantageous influence on
future proceedings for the same objects."

A treaty with Algiers was concluded in the fall of 1795 and submitted
to the Senate in February of 1796. The account of receipts and expend-
itures for the year ending September 30, 1796, made no reference to
Algiers-related expenses. On January 2, 1797, the House passed a res-
olution calling on the President to provide information about the
Algiers affairs, which was supplied in confidence on January 9, 1797,
including a relatively detailed report by the Secretary of the Treasury.
A secret debate took place on January 17. On February 21, 1797, the
House voted 53 to 36 to lift the injunction of secrecy with respect to
the Treasury report and some other matters.

What the episode suggests is that Congress was satisfied with appro-
priating a very substantial amount of money for a rather vaguely
stated purpose and, perhaps, that there is more of a relationship than
some of the commentators admit between the appropriations clause
and the statement and account clause, on the one hand, and the journal
secrecy clause in article I, section 5, on the other.

However, in order properly to evaluate the events it should be kept
in mind that the Congress itself was generally informed. It must also
be remembered that it took Congress some time to evolve the degree of
appropriations specificity considered necessary to forestall unwar-
ranted discretion, an endeavor helped along by the development of a
party system.

On the other hand, it should not be overlooked that the early state-
ments of receipts and expenditures which I have examined are mostly
in terms of such very general categories as "diplomatic department,"
"military department," "trade with Indians," et cetera.

In view of this early history and in view of my general sense of the
attitude of the framers toward secrecy, I find it difficult to believe
that the statement and account clause mandates annual disclosures of
intelligence expenditures if it is the considered judgment of the Con-
gress that publication would harm the national security. Let me hasten
to stress that difficult matters are difficult, and before I read the head-
line, "Constitutional Law Expert States Secrecy of Intelligence
Budgets Is Warranted," I should like to be heard out.

The following points seem crucial to me.
One, I doubt there is a constitutional command. This, of course,

does not mean that the Congress has no authority to legislate dis-
closure. This is a matter of judogment, a judgment which has to take
into consideration the need of the voters for adequate information.

In making that judgment, I do not believe the Congress can hide
behind a constitutional syllogism. though the policy underlying arti-
cle I, section 9, is obviously pertinent.

Two, this is not to sav that what is apparently the present system
of deceptive appropriations and accounting is constitutionallv bear-
atble. Here the third consideration mentioned earlier becomes relevant.
Accounting to serve any purpose must be accurate. This requirement
mav be served by allocating funds to relatively nonspecific Povern-
mental functions. It cannot be served. however, by pretending to
sne.nd money for one purpose while in reality it is spent for a totally
different purpose.
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The present system for hiding intelligence appropriations should
be scrutinized very closely as to what it does in terms of poor account-
ing and bad constitutional practices. Obviously, this is all I can say
on the subject, as I am not privy to the precise categories used for
making intelligence appropriations.

Three, I said there was no requirement of annual disclosure. This
does not mean that the accountability function of article I, section 9,
does not require disclosure of information about intelligence expendi-
tures at some point before the subject becomes one of historical interest
only. Whether this means 2 years after the fact, 3 years after the fact,
or 5 years after the fact cannot be determined with any precision and
is a matter of judgment for those who have the relevant information.

Permit me briefly to address the other matter which has been put
to me. As I understand the question, it is as follows. If Congress passes
an authorization bill for intelligence expenditures which either in-
cludes or does not include a total amount, what is the legal status of a
confidential committee report detailing authorizations for line items?

In attempting to answer the question I shall make the assumption
that a total figure is given in the bill. An authorization bill not au-
thorizing a specific amount in its text strikes me as byzantine, but my
analysis does not depend on making the assumption.

In inquiring into the legal status I understand we mean legal status
in the appropriations process. Given the journal secrecy clause in
article I, section 5, I have come to the conclusion that Congress can
bind the appropriations process 'by including in the authorization a
reference to the confidential report. I do not think this amounts to dele-
gating congressional powers to a committee, since Congress would act
upon a prior report.

It is, of course, true that legislating in this manner creates a some-
what unusual zero-sum game where an either-or choice takes the
place of the more ordinary opportunities for amending committee bills.
Once enacted, such authorization would have the same status as other
authorization legislations that is, if the Appropriations Committees ex-
ceeded -the authorization, the appropriations bill would apparently be
subject to a point of order under rule XVI (2). Though, as to this
matter, I shall readily yield to experts on the Standing Rules of the
Senate. I am not one of them.

Finally, in the interest of clarity it would seem that when enacting
an annual authorization for intelligence expenditures, Congress should
repeal standing transfer authority such as is contained in 50 U.S.C.
403f.

While section 12 of Senate Resolution 400 seems to establish the
Senate's clear intention of breaking with tradition, the 'Senate alone
may not be able to establish the intent of Congress with respect to
authorizations.

I quote from 'a Supreme Court decision: "The cardinal rule is 'that
repeals by implication are not favored." While irreconcilable conflicts
between two statutes can ordinarily be resolved in favor of the more
recent act, standing transfer authority and an annual authorization
do not necessarily constitute an irreconcilable conflict, as recent dis-
putes over transfer authority have well established. '

Thank you, Mr. Chairman.
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Senator HATHAWAY. Thank you very much, Professor.
Next, Professor Spritzer.
[The prepared statement of Professor Spritzer follows.:]

PPEPARED STATEMENT OF RALPH S. SPRITZER, PROFESSOR OF LAW, UNIVERSITY OF
PENNSYLVANIA LAW SCHOOL

The question before the Subcommittee is whether the electorate is. entitled to
know how much of the public money is.being expended for intelligence activities-
whether that information should be published. In principle, I would support an
affirmative answer. I shall confine my remarks, however, to the proposition that
the Constitution, as illuminated by the records of the Constitutional Convention,
requires no less.'

This body is, of course, familiar with the text of Article I, Section 9, Clause 7:
No Money shall be drawn from the Treasury, but in Consequence of Appro-

priations made by Law; and a regular Statement and Account of the Receipts and
Expenditures of all public Money shall be published from time to time.

The clause speaks to expenditures of all public money; it makes no exception
for particular categories. Moreover, the explicit requirement of publication can-
not readily be squared with a practice of concealing. under other headings the
aggregate amounts provided for and expended by an agency such as the C.I.A.

History confirms this reading. Thelanguage of accountability was drafted by
George Mason of Virginia who stated that "he did not conceive that the receipts
and expenditures of the public money ought ever be concealed. The people, he
affirmed, had a right to know the expenditures of their money." (3 Farrand, "The
Records of the Federal Convention of 1787," p. 326 (Rev. Ed. 1966) ). Mason's
proposal called for an annual statement. That was modified by an amendment
calling for publication "from time to time." The reasons for this change, adopted
by the Convention, were explained by Madison. He reasoned that reports based on
short periods

would not be so full and connected as would be necessary for a thorough
comprehension of them and detection of any errors. But by giving them [the
reporting officials] an opportunity of publishing them from time to time, as
might be found easy and convenient, they would be more full and satisfactory
to the public, and would be sufficiently frequent. Id.

Conceivably, it might be suggested that the language of Article I, Section 9,
could be read as requiring only that the responsible executive officials report
expenditures to Congress. That would be a very strained reading of the word
"publish". There is, moreover, no support for such a reading in the debates of the
Convention or in the ratification proceedings of the States.' I have already
observed that Mason and Madison made specific reference to the interest of the
public in being informed concerning expenditures of the public money. Let me
also point out that the Framers knew how to distinguish between the act of
making information available to the Congress and the concept of publication.
Witness the language of Article II, Section 3, stating that the President "shall
from time to time give to the Congress information of the State of the
Union. . .

The Framers also knew how to make an exception from a requirement of
publication when they deemed that course appropriate. Thus, Article I, Section 5,
Clause 3 provides that "Each House shall keep a Journal of its Proceedings, and
from time to time publish the same, excepting such Parts as may in their Judg-
ment require Secrecy. . . ." The contrast between.that provision and the require-
ment in Section 9 of the very same Article of the Constitution that there shall be
published from time to time an account of expenditures of all public money is
surely revealing of the Framers' position. Quite simply, they were of the view
that the electorate had an unqualified right to know how much was being appro-
priated and how much was being spent by the various agencies of government.

'The legal issue has never been decided In the courts. It was raised in United States v.
Richardson1, 418 U.S. 166 (1974) but was not resolved, a divided Supreme Court ruling
that the plaintiff lacked standing.

2 On the contrary, it was assumed during the ratification proceedings In the States that
there would be public dissemination. Such discussion as there was turned on the question
whether the requirement of publication "from time to time" was sufficiently rigorous. See
material noted in "The C.I.A.'s Secret Funding and the Constitution," 84 Yale Law Jour-
nal 608, 611 (1975).

90-784-77-7
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The reason for that insistence on disclosure is no mystery. A revolution had been
fought largely because of popular resentment of a distant sovereign who taxed
and spent without public accountability.

I shall not try to address the question, "How detailed should the disclosure be?"
Wisely, the Constitution does not seek to prescribe that. Accordingly, I have no
doubt that in sensitive areas, Congress and the Executive may exercise discre-
tion with respect to the degree of detail. What I do urge, is that the Constitu-
tion must be read as demanding, at a minimum, disclosure of the aggregate
amounts appropriated for and expended by the various intelligence agencies.
Without that minimal disclosure there is no accountability, no mechanism by
which the electorate can gain the basic information upon which the most ele-
mentary exercise of judgment depends.

TESTIMONY OF RALPH S. SPRITZER, PROFESSOR OF LAW,
UNIVERSITY OF PENNSYLVANIA LAW SCHOOL

Mr. SPRITzER. Mr. Chairman, I agree with Professor Casper that
the Constitution certainly does not answer the question, in what degree
of detail must there be publication of receipts and expenditures of pub-
lic money, but I think the Constitution and likewise the history made
at the Convention does provide important guidance, first, as to the
proposition that there must be a measure of disclosure, and second, that
it indicates, I think, quite clearly, that that does not mean merely dis-
closure to the Congress by the Executive of amounts that have been
expended, but means disclosure to the public so that the electorate is
informed and can make judgments.

I am not going to seek to read the entire statement that I have sub-
mitted to the committee, Mr. Chairman, but I would like to emphasize
a few aspects of the constitutional history.

The clause itself, of course, speaks to the expenditures of all public
money, unqualifiedly, and then states that such receipts and expendi-
tures shall be published from time to time. I don't think the require-
ment of publication cmn be readily reconciled with the idea, though
the idea has sometimes been suggested, that publish means merely
that the Executive shall make known to the Congress, and as I at-
tempt to spell out in more detail in the statement, I think the con-
stitutional history supports the reading that it means disclosure to
the public, the normal connotation, certainly, of the word, publish.

George Mason initiated the discussion of this constitutional pro-
vision at the Convention, and he stated, as reported by Farrand in his
Records of the Federal Convention, that the people "had a right to
know the expenditures of their money."

Now, it is true that the proposal put forward by Mason, which in
its initial form called for annual disclosure, was then modified to read
as it now reads, disclosure "from time to time." That proposal, the
amendment, that is to say, by Madison, has an explanation in Far-
rand's Report of the Convention. Madison reasoned that reports based
on very short periods, and I now quote from Madison's statement,
"would not be so full and connected as would be necessary for a thor-
ough comprehension of them and detection of any errors. But by giving
them"-that is to say, the reporting officials-"an opportunity of pub-
lishing them from time to time, as might be found easy and convenient,
they would be more full and satisfactory to the public"-again, the
reference to the public-"and would be sufficiently frequent."
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I think it is evident from that comment by Madison that it was not
contemplated that the disclosure would be years after the event, when
it was no longer of anything but historical interest, the point that
Professor Casper raised a few moments ago, since Madison suggested
merely that the requirement ought not to be so rigid that it might not
be conveniently performed, but there was certainly no notion that
material was to be suppressed in the interests of suppression.

I have suggested that the normal connotation of these words ill
article I, section 9, is publication to the public, and I would point out
that there are other provisions of the Constitution which certainly sup-
port that reasoning

Thus, in articletI, section 3, stating that the President "shall from
time to time give to the Congress information of the State of the
Union," one sees language calling for the giving of information, but
not of publication.

I also note in the statement I have submitted to the committee the
language of article I, section 5, clause 3, providing that:

Each House shall keep a Journal of its Proceedings, and from time to time
publish the same, excepting such Parts as may in their Judgment require Secrecy.

In contrast to that, the language calling for disclosure of all'public
money makes no exception for secrecy, which I think is a revealing
contrast. After all, both of these provisions come from the very same
article of the Constitution.

Now, I don't suggest that the constitutional provision speaks to the
question of how much detail must be given by way. of disclosure. It
seems to me if the concept of public accountability means anything, it
must mean at a minimum there shall be disclosure of aggregate
amounts. It seems to me further, and in this I am going for a moment
beyond the statement I have submitted, that the committee might well
conclude and the Congress might well conclude-this is certainly a
matter, as I would view it, for considered judgment-that certainly
categories of informations might be given in particular circumstances
without jeopardizing national security, but I would say that while the
Constitution certainly leaves room for some accommodation with re-
spect to the degree of detail, that the principle of disclosure is manifest,
and that there should therefore be, at a minimum, disclosure of aggre-
gate amounts, and beyond that, such further disclosure by category as
is consistent with considerations of national security.

Senator HATHAWAY. Thank you very much.
Professor Emerson?

TESTIMONY OF THOMAS I. EMERSON, LINES PROFESSOR EMERITUS
OF LAW, YALE SCHOOL OF LAW

Mr. EMERSON. Mr. Chairman, I will discuss the CIA budget as a
model, but what I say will apply to budgets of other intelligence
agencies insofar as the same procedure is followed as in the case of
the CIA.

My study of this question leads. me to two conclusions. First, that
the present system of providing funds for. the CIA is unconstitu-
tional, and second, that the Constitution requires publication of the
CIA line budget, though not in such detail as would make legitimate
activities of a military or quasi-military character impossible.
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Now, first, as to the unconstitutionality of the present system, it
seems to me that it violates the Constitution in three respects. First of
all, it does not comply with the first part of the statement and ac-
counts clause article I, section 9, clause 7. Money is drawn from
the Treasury and used by the CIA, not "in consequence of appropria-
tions." -

The procedure of appropriating money for another agency and then
allowing that agency to transfer it to the CIA does not seem to me to
constitute an appropriation to the CIA within the meaning of article
I, section 9, clause 7.

Second, the present system clearly violates the second. part of the
statement and accounts clause. There is no regular statement and
account of expenditures of public money. Now, that is obvious on its
face. There is no statement of account. I think it is clear that no
exception for total secrecy can be implied from the statement and
accounts clause.

You will note, as Professor Spritzer indicated, that in the same
article, of the Constitution that contains the statement and accounts
clause, there is also another article with respect to the publication
of the journal providing that the journal shall be published from time
to time. Now, those are the exact words used in clause 7 of section 9.
publication "from time to time," and they are used also with respect
to publication of the journal, but the journal clause specifically adds,
"'excepting such Parts as may in their Judgment require Secrecy."

The statement and accounts clause contains no such exception. It
would be inconceivable that the draftsmen of the Constitution in the
yery same article, only three or four sections apart, used an explicit
exception for the journal, accompanying the same wording, "published
from time to time," but meant it to be implied in the statement and
accounts clause. It seems to me most unlikely.

I take it therefore that one cannot really argue that there is any
exception, nor does the legislative history suggest that there would be
any exception because of secrecy. The only evidence that I can find
with respect to that is a statement by George Mason in the Virginia
Ratification Convention. It was a statement that in effect was denied
by James Madison, and there is no other indication that the reason for
changing "annual publication" to "publication from time to time"
was in the interest of secrecy.

As to the matters mentioned by Professor Casper, that an early
Congress allowed secrecy or provided for secrecy in one or two respects
at the beginning of the early days of the Constitution, I cannot see
that that history overrides the clear statement of the Constitution.

As we all know, practice, no matter how long it may have gone on,
does not justify ignoring the provisions of the Constitution. In those
days, constitutional issues of this sort did not get to the Supreme Court,
and that was never challenged, but there is no reason to think that if
as much as 14 percent of the budget was concealed from the American
people, that was consistent with the purpose of the statement and ac-
counts clause..

The purpose of that clause was to inform American citizens as to the
policy in terms of expenditures made by Congress, and that one devia-
tion does not seem to me to amount to a historical precedent that over-
rides the express wording of the Constitution.
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I think that by and large it is accepted among the three of us, and
I think probably generally, that the only basis for exception is an
exception for national security. Now, on that, I wish to say that it
seems to me that the explicit mandate of the Constitution requiring a
public accounting cannot be ignored or defeated by a claim based on
national security.

I call the attention of the committee to the case of the United States
v. United States District Court, 407 U.S. 297, decided in 1972. In that
case, the Government made the claim that it could engage in wire-
tapping and other electronic surveillance in domestic' security cases
without regard to the provisions of the fourth amendment, and also
without regard to the provisions of the Crime Control Act of 1968.
Its argument was that by reason of its interest in national security,
it did not have to comply with the requirements of the fourth amend-
ment. The issues thus were almost the same. A constitutional safe-
guard inserted into the Constitution for the protection of the citizen
could be ignored, according. to the Government's claim, in the interest
of national security.

The Supreme Court ruled unanimously-Justice Rehnquist did not
participate, but the eight Justices who did, ruled unanimously-that
the interests of national security could not override an explicit con-
stitutional provision, and that the fourth amendment must be com-
plied with, The language which they used there seems to me to apply
equally here. Justice Powell's majority opinion said:

We recognize, as we have before, the constitutional basis of the President's
domestic security role, but we think it must be exercised in a manner compatible
with the fourth amendment.

There is no doubt about the authority of the Government to protect
national security, but that power must be exercised in accordance with
the constitutional requirements, including the statement and accounts
clause.

Claims of national security as a basis for ignoring constitutional lim-
itations have also been rejected in la series of cases which I will simply
mention to the committee: The New York Times v. United States,
403 U.S. 713, which is the Pentagon Papers case; United States v.
Nixon, 418 U.S. 683, the White House Tapes case; United States v.
Robel, 389 U.S. 258, the Industrial Security Program case; and
Youngstown Sheet and Tube v. Sawyer, 343 U.S. 579, the Steel Seizure
case.

In all of those cases, claims of national security were argued as over-
riding constitutional limitations, and denied by the courts. Con-
sequently the claim of reliance on national security is not a valid one
as such.

Now, there is. a third argument which I want to present briefly to
the committee, and that is an argument based on the 'first amendment.
The structure of our Constitution is that the people of the country
are the sovereign. The Government is subject to their command. "We,
the people, do ordain and establish this Constitution," says the Pream-
ble. In the words of Dr. Micklejohn, the people are the sovereign, the
masters, the Government is the servant. It would be contrary to that
whole structure if the people, the masters, the sovereigns, were not
given full information with respect to the activities of their servants
and full information necessary to direct the activities of their servants.
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That is confirmed by the first amendment. In that respect, the first
amendment is not only a statement of limitation on the authority of
the Government to interfere with freedom of speech, but also, as
Dr. Micklejohn says, an affirmative power granted to the people in
order that they may exercise their function as sovereigns.

The Supreme Court has recognized the constitutional right of the
people to know, in a series of cases beginning with Lanont v. The
Postmaster General, 381 U.S. 301, right down to Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Council, 96 S. Ct.
1817, in 1976. The Court has recognized a right under the first amend-
ment to receive information.

Now, that right to know, that constitutional right to know, seems
to me particularly applicable for two reasons among others. First of
all, this is a question of money, and control over the expenditure of
money has historically been one of the main methods for control over
the executive by the legislature, and for control over the whole
Government by the people.

Second, we are dealing here with the importance in a democratic
society of controlling the secret police, a very difficult and delicate
question, and one in which every power that can possibly be utilized
by the people of the country in order to carry out that function is
necessary.

My conclusion, then, is that the Constitution requires that the CIA
budget be published, and as Professor Spritzer had said,'that means
making it available not only to Members of Congress, but to the pub-
lic. Now, the further issue then becomes, in what detail must. be the
CIA budget funds be published? I submit there are two limiting
principles that are consistent with the constitutional interpretation
that I have given up to now.

First of all, there is the practical requirement. The framers of
the Constitution realized, as one of them said, that it would be impos-
sible to publish every minute shilling that was spent bv the Govern-
ment. Consequently, the same practices which generally exist with
respect to publication of other budgets, using categories and so forth
would certainly be applicable in this situation.

The second principle, I suggest, is one which is equivalent to that
announced by Justice Brennan in the Pentagon Papers case. The
question there was the disclosure of information which the Govern-
ment alleged injurious to national security, and whether or not the
Government could enjoin the publication of that material. Justice
Brennan took the position that prohibition of disclosure on the
basis of national security was permissible only when there was "Gov-
ernmental allegation and proof that publication must inevitably,
directly, and immediately cause the occurrence of an event kindred
to imperil ing the safety of a transport already at sea."

The principle involved there, as I understand it, is this, that mili-
tary operations are an area of national life where democratic values do
not prevail to the same extent as in the main sector, and, consequently,
some limitations can be imposed at that point. But the exception here
would be very narrow, because the principle of civilian control over the
military and civilian control over intelligence activities is also a funda-
mental tenet of any democratic state. That principle would demand
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that secrecy in the military and secrecy in the intelligence activities be
a very narrow area, a very narrow area in which the civilian state
relinquishes its power to the compelling needs of military operations.
And that would limit military secrecy to such things as the design of
weapons, tactical operations of military units in the field, contingency
claims for defense against hostile powers, and the like. It would not
include withholding information on strategic or policy decisions, such
as the decision to bomb Cambodia.

I think similar principles can be applied here. Where the CIA or an
intelligence agency is engaging in operations similar to those men-
tioned by Justice Brennan of a tactical military or quasi-military kind,
withholding of information may be permissible. But certainly the
argument that anything can be withheld which the Congress or which
the Executive considers to be a danger to national security is not com-
patible with the constitutional requirements.

We maintain a democratic state and a democratic society, and such
societies operate on a different basis from totalitarian societies or other
societies. There are certain things we cannot do under our Constitu-
tion. The requirement that information as to what our intelligence
agencies are doing, in terms of the budget figures, is essential to the
performance of the function of the citizen as the sovereign power in
this country.

Thank you.
Senator HATHAwAY. Thank you very much, Professor Emerson.
Let me ask one question of all of you. In the Richardson opinion, the

Court said in a footnote that Congress could grant standing to tax-
payers or citizens, limited, of course, to the "case and controversy"
provisions of article III. So there is a way we could get this matter
decided.

Let me ask you, do you think that would be the best way to proceed?
The second question is, how do we do it in order to comply with the

"case and controversy," provisions? Professor Casper?
Mr. CASPER. Well, Mr. Chairman, I think that footnote raises some

very difficult constitutional questions. The Supreme Court has gener-
ally been very lenient in terms of standing granted by the Congress,
and has not taken a very close look at the case of controversy require-
ment in article III in that connection.

I have some doubts as far as the constitutionality of such legis-
lation would be concerned, but let me hasten to say that I think any-
way that is not the best way to resolve the issues. There are some
constitutional questions, like those involving the separation of powers,
and particularly the relationship between the Congress and the Execu-
tive, the Congress and the people, in which the Supreme Court is not
particularly expert. Of course, there is a whole doctrine the Supreme
Court has itself developed-the political question doctrine-which
explicitly recognizes that there are certain matters which the Supreme
Court should not primarily decide.

It seems to me very important that the Congress recognize that
in these areas it has the primary responsibility for interpreting the
Constitution. The Supreme Court is a last resort. If it is available,
fine. If it is not available, that is not too bad. The Congress must make
its initial determination in public hearings like this. It has the respon-
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sibility for interpreting the Constitution. It has as much responsibility
as anybody else, and I think a statement after full consideration of the
issues, for instance, before your committee today, which emerges out
of the Congress in terms of what its views are on the Constitution,
is, as far as I am concerned, probably almost-well, I am beginning
to hedge-as authoritative, almost as authoritative, as a 5-to-4 ma-
jority on the Supreme Court of the United States. [General laughter.]

Senator HATHAWAY. I do not understand when you say this ques-
tion can be resolved by the Congress. You certainly wouldn't say that
for all constitutional questions.

Mr. CASPER. No, most certainly not for all constitutional questions,
but it seems to me when we are in an area where the Constitution is
somewhat ambiguous, and where one can argue that there is a primary
commitment of responsibility to the Congress and the executive
branch, as I think there is, with respect to questions concerning national
security and the general appropriations process, the general accounting
process, these are matters primarily committed to the other two
branches, not to the judiciary, and where we have that situation rather
than a question of individual rights, I would argue the primary
responsibility lies with the Congress.

Mr. EMERSON. Mr. Chairman, I would say that almost without
doubt Congress could amend the Freedom of Information Act in such
a way as to open up to court interpretation all these questions. That
is, it could amend the Freedom of Information Act to authorize any
citizen to obtain information, some document in writing, and use the
standards of the statement and account clause as the basis for what
the citizen could obtain, and then allow judicial review of that in the
courts.

I don't think there is any doubt that the Court under those circum-
stances would review the issue in terms of the constitutional require-
ments.

I would also add, however, that I hope that the Congress would
not pass the buck to the Court. It seems to me, although I think in the
end the Court may get into the picture, but it does seem to me that
the Members of Congress have an obligation under the Constitution
to enforce it as they see it, and I would, therefore, hope that the Con-
gress itself would make the initial decision or determination on this
issue.

Senator HATHAWAY. But Professor, I think we all recognize there
is some ambiguity with respect to the constitutional provision, so
why wouldn't it be a good idea to have it submitted to the Court?
We don't know for sure what should be published from time to time.
We do not.know how much should be published. I think you agree
that we disagree as to what should be published.

Mr. E3RsoN. Well, the fact that it is a difficult constitutional
question doesn't mean that each Member of Congress doesn't have
the obligation to determine, it for himself or herself. I think there is
that obligation, even though there is a subseqeunt review by the
courts.

Senator HATHAWAY. But then it could vary from Congress to
Congress.,

Mr. EMERsoN. It also varies from court to court
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Senator HATHAWAY. They have a longer tenure, though.
Professor Spritzer?
Mr. SPRITZER. Senator, I would say the ambiguity of concern is not

an ambiguity as to the constitutional requirement of publication, but
rather an ambiguity as to what is the meaning of account. That is an
ambiguity with which accountants may wrestle. It may mean different
things under oneregulation of the Internal Revenue Service to render
an accounting and another regulation, and it seems to me that there
may be, and I would say that there was, some flexibility at the joints
that Congress can take advantage of in dealing with practical prob-
lems of appropriating and of calling for accounts from the Executive.

It seems to me since the functions involved are legislative and
executive functions, therefore, that the primary, the initial responsi-
bility in determining what is required by way of a fair compliance
with the constitutional demand, how much the Appropriations Com-
mittee shall disclose and what to pay, is one that should be addressed
by the Congress.

That, as Professor Emerson suggests, does not preclude the possi-
bility of Congress devising a mechanism by which there could be
ultimate Court review, but it seems to me that the question is one
which calls upon the Congress to make an initial judgment, that
it is more than ripe for judgment, that the confrontation of that issue
should not be delayed for a matter of perhaps a year or two by
simply devising a means of getting a test case.

Senator BIDEN. Mr. Chairman, may I ask a point of information? I
apologize for being late.

Senator HATHAWAY. Surely.
Senator BIDEN. All three of you, as I understand, agree that there is

an obligation to disclose an aggregate figure? The only controversy is
the degree of disclosure of the accounts? When you say accounts, do
vou mean how much is accounted for?

Mr. SPRITzER. No; I mean detail, breakdown.
Senator BIDEN. Detail, breakdown. So it is not a question in your

mind, Professor, that there is a requirement to release the aggregate
figure, but it is the congressional judgment to make how much beyond
that, if at all, is

Mr. SPRITZER. There is no question in my mind. I don't know if I
speak for Professor Casper or not.

Mr. CAsPER. No; Senator. I have been hedging. It seems to me that
if there were considered congressional judgment that disclosure of the
aggregate figure would not serve the national interest, and let me
stress, if there were considered congressional judgment-this is not a
matter to be dealt with routinely-then I am not certain that there is
a constitutional obligation.

Let me perhaps take the opportunity to address some of the criticisms
which I heard on my left. They were friendly, to be sure. It seems to me
that the relationship between the statement and account clause and
the journal secrecy clause is indeed a more profound one, and that the
conflict is not quite as easy to resolve by reference to the text as Profes-
sor Emerson perhaps suggested.

It seems to me that there is a good reason why the journal clause
has an express reference to such matters which it would not be in the

! .
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public interest to disclose, and that is, if you order the publication of
the journal from time to time, you have indeed ordered publication of
the entire journal, all of the proceedings of the Congress.

In order to make it very clear that there can be secrecy if the Con-
gress so determines, the Constitution has to expressly provide that
there be such an exception for cases of secrecy.

Now, with respect to the statement and accounts clause, I think it
was clear from the very beginning that the statement and account did
not necessarily cover every expenditure engaged in by the Federal
Government, and therefore there was by no means the same need to
provide for secrecy exception. Also, to be sure, the framers were gen-
erally very careful to formulate in a consistent manner. But this pro-
vision, which was introduced very late in the Constitutional Conven-
tion, did not receive very careful consideration, and therefore I would
not put too much trust in how it is formulated by comparison with other
provisions.

There is one other point, and that is the argument that national
security cannot override the express language of the Constitution. I
am not famous for advocating before the Congress that national secu-
rity can override the express language of the Constitution. But is there
an express requirement?

The point is, what is the requirement? I think that question has to
be answered with a lot of congressional judgment going into it.

Mr. SPRITZER. If I may take a moment to express my sharp disagree-
ment with Professor Casper on this point, I would like to do so.

I think one can say that there is ambiguity as to the meaning of the
word "account." I can call on my daughter to tell me how much she
spends each week at school, and accept an aggregate figure, or maybe
I can call on her to give me a receipt which shows how much she paid
for her sandwich and a drink each day of the week. Now, surely there
is ambiguity there, and there is a difference in the detail in accounting
that the Congress now requires or now puts forward in the budgets.
There is less detail, I think, in the Defense Department budget than
perhaps in an independent agency budget, but I certainly cannot sub-
scribe to the suggestion that the constitutional provision is not explicit
in one respect.

It does say, "expenditures of all public moneys shall be published
from time to time," and all does not mean "some". So, at a minimum, I
think the constitutional provision on- any reading does require, at the
least, to respond to Senator Biden's question, as I read it, and I don't
see how anyone can read it otherwise, that the aggregate figures be made
public.

Senator HATHAWAY. If that is true, wouldn't it be a matter of just
categorizing the various expenses? If we take our focus off the intel-
ligence budget, and we say, "Reveal the entire defense budget," intel-
ligence is part of that and we would not have to reveal the intelligence
part. We would be revealing a whole category, "defense." And we
would just reveal the whole category of "education," the whole cate-
gory of "health," and we would not have to break it down. It would be
just a matter of manipulation of what you call the categories. We could
just rename all the categories and in that way not reveal the intel-
ligence budget.
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Mr. SrERZER. Well, I think the requirement of accountability, Sena-
tor, does mean that there should be a meaningful disclosure.

Senator HATHAWAY. Well, our categories could still be meaningful
even though they change. We are not weddej to any particular
categories.

Mr. SPRITZER. I would agree with that, but what I would think would
not be consistent with the concept of accountability is to conceal the
fact that money was being appropriated for intelligence by saying it
was being appropriated for welfare payments.

Senator HATHAWAY. No, I don't mean that. I mean, intelligence is
an integral part of the defense budget, and we reveal the entire defense
budget ,but the breakdown does not show "intelligence".

Mr. SPRrrZER. Well, I don't know how that would apply in the case
of the Central Intelligence Agency, which is certainly a separate
agency, but I would go beyond that and say that where there is not
a compelling need for remaining from giving some detail, that some
detail should be given. After all, the purpose of this is to permit
informed judgments by the electorate and by the other Members of
this Congress.

Senator BIDEN. Before you leave that point, to follow up on Sena-
tor Hathaway's comment, you said, "Professor, it should be". Is it a
constitutional imperative, or is it your subjective judgment that you
think we should?

Mr. SPRITZER. I think it is a constitutional imperative that there be
an accounting and that there be disclosure, but I don't think one can
say that the Constitution itself prescribes the precise degree, and I
think one could rationally distinguish in deciding what the degree
of disclosure shall be on the basis of the topic that is involved, the
subject matter.

Senator BIDEN. Isn't it true that the Central Intelligence Agency,
is an integral part of our defense structure? I am a proponent of
disclosure, and so I am good at making the other argument because
I get presented with it. Is it any different to say that the CIA budget
is within the Defense Department, we are going to give you no
detail of it?

Mr. SPRITZER. I would not think it was adequate disclosure to
give an aggregate figure for the Defense Department as a whole,
when it appears that there is no serious obstacle to breaking that
down into some further category.

Senator BIDEN. On public policy grounds or on constitutional
grounds?

Mr. SPRITZER. On constitutional grounds, because it seems to me
that the requirement of disclosure, the idea of accountability requires
giving such information as will enable people to make informed
judgments. Now, there are limiting features.

Where there is no reason to 'withhold information, then it seems
to me that, some greater detail is required.

Senator BIDEN. Failure to give detail, are we able to bind the
executive branch? For example, if we appropriate moneys and we
don't publish the detail of the moneys we appropriate, are we capable
of binding the executive branch to expenditures of a specific nature
without our giving a public disclosure of the detail of the expenditure ?
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For example, we're got a secret budget in effect we know we are
going to be voting on: Now, we all know what it is, but the budget
resolution which we are going to be voting on today is essentially
a secret budget. It says in it, if you read the budget. the authorization
legislation-am I using the correct term? I have to ask staff about
that-the. authorization document-does anybody have a copy of it?

Mr. MAXWELL. We can't show it around.
Senator BMEN. No, you're right. Even if we had a copy, even if

we agreed that we were going to decide to disclose the aggregate
figure today, you can look at that, and one of my concerns now is,
we are going to be passing a budget that we ask the rest of the Con-
gress to look at that is one paragraph or two paragraphs. It is one
sheet of paper. It is not anything like the detail of what the specific
expenditures are. Can We bind the executive branch. by a secret au-
thorization bill?

By the way, I am out of order, aren't I? I am sorry.
Senator HATHAWAY. Yes.
Senator BIDEN. Well, come back to me.
Senator HATHAWAY. Senator Wallop?
Senator WALLOP. Mr. Chairman, after listening to this, I can only

say, my goodness, Lord help this country if the accountants join the
lawyers in working out the ambiguities. I can't believe that is the
proper way to go.

I would make one other comment. I really feel pretty strongly
about it. There was a statement I think that you made, Professor
Emerson. It just seems typical of this country that money alone is
the guiding principle, as you say, in whether or not there is account-
abilitv. I find it difficult to accept that. I am not a lawyer, and I am
grateful for a few things in my life, and that is one.

Let me ask any of the three of you, over the course of history, have
not there been different interpretations of the Constitution which
were relevant to the era in which the country found itself ?

Mr. CASPER. Well, Senator, most certainly. However, by itself that
fact does not resolve our problems, because clearly every generation
has to go back and contemplate anew what the constitutional com-
mands are, and each generation is as qualified as is the previous
generation to make that determination.

Now, it is frequently argued, of course, that the Constitution is
infinitely adjustable to the needs of whatever period we are in. I am
not a believer in that theory. I do not think that is true. The Con-
stitution can be amended. The Constitution, where it is flexible, does
obviously make it possible to adjust, but basically the Constitution
has to be interpreted in terms of the original intent.

Now, mind you, the original intent is often very unclear. Justice
Jackson once said in a very famous formulation that to determine
what the framers intended was as difficult as the task Joseph faced
when he was to interpret the dreams of Pharaoh. The original intent is
often very enigmatic, but nevertheless we have to return to this original
intent at all times.

-I think we have just gone through a period where various attempts
like the Budget and Impoundment Act,-the Emergency Powers Act.
the War Powers Resolutions; constitute such attempts at reinterpreting
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the Constitution' undertaken by 'the Congress. By the way, the
Supreme Court is no better than the rest of us at interpreting-if you
don't'quote me, please-the Supreme Court is no better than the rest
of us at interpreting the Constitution.

Seiator WALLOP. But my point is, and I agree with you'that you
don't use that as an excuse for reaching your own particular heaven,
but it seems to me that it was inconceivable during an era' in which
the Constitution was framed that the people could look at the types
of world threats and intelligence capabilities that there are now, and
Dr. Spritzer, you mentiohed that in order to satisfy the Constitution
you have to give a meaningful accountability. Well; if it is meaning-
ful to the public, it has got to be meaningful' to the: enemy, and is there
not then a consideration. of national security that can enter into the
judgment process'?

Mr. SPRitrZER. I mean meaningful in terms of descriptive category,
calling intelligence activities intelligence activities, and not calling
them public wv'elfare payments.

Senator WALLOP. Well, we don't.'
Mr. SPRITZER. Meaningful can mean different things, depending. on

what we are talking about. I don't mean that the CIA. would. have
to put into its account of expenditures whether it has spent money on
a particular covert operation in a particular country. That- might
be meaningful in another way. I am talking about accountability of
money, of the' category of activity, not the detail of 'activity that is
'involved.-:

Senator WALLOP. Well, I guess I find it difficult in my- own mind
*to see that that is very satisfactory, to put a luimp figure out there
and say that you in some manner or other have satisfied the' con-
stitutional requirement.

I would like- to ask you,' Dr. Emerson; can you conceive of any
secret you are talking about, the people, the sovereign, and the Gov-
ernment the servant-and I am in here on that basis, and I am willing
to accept it-but can you'conceive of any secret that the-Government
of the United States, the Congress or any other, can -keep from the
people in defense of freedom, when you come up to that line?

Mr. EjRERSON. Well, 'Senator, in response first to. your original
question, I think it is much more important now than- when the
Constitution was adopted to' enforce the statement and accounts pro-
vision. "At the time of the adoption of the Constitution there was no
CIA, ,there was no institution in our Government that could commit
the American people in the way that the CIA can.

Senator WALLOP. Well, at the time of the Constitution, there was
no KGB and there was no Russian threat of similar proportions,
either.

Mr. EMERSON. That is correct, but in terms of the original intention
that the citizens of the country should know what is going on, and
have, some part in the determination of basic policy questions, it seems
to me developments have made it even more important than at the
beginning. I did say there are some situations in which, assuming the
CIA is carrying on legitimate activities, a temporary secrecy or
perhaps a permanent secrecy would perhaps be justified. Those would
be very narrow. They would be limited. It wouldn't make sense to say
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that names of all of the agents or informers had to be published, or
matters of that sort, or matters of immediate operations. But in gen-
eral I would say enough has to be published so that the basic intention
of the Constitution will be carried out, that enough has to be published
so that the American people will know, or can understand, what is
going on in the country. The budget is only one part of this, of course.
The budget does not tell more than the amount of funds allocated to
a certain operation.

Senator WALLOP. Let me just close with asking this question of the
three of you then. Who is to make the interpretation? Are you saying
that the judgment has to be very narrow. Who is to make the judg-
ment as to the breadth of that interpretation, if not the servants of
the people?

Mr. EMERSON. Well, of course, yes, you make the interpretation. The
Supreme Court may come in at a later point, but you make the inter-
pretation. You make it under an obligation to comply with the Con-
stitution, the purpose of which was to inform the people of important
developments that the Government was undertaking.

Senator WALLOP. Thank you.
Senator HATHAWAY. Senator Biden?
Senator BIDEN. I yield to Senator Bayh.
Senator BAYH. Professor Casper, I missed part of the discussion,

but I seem to sense that you are not certain in your mind as the other
two distinguished gentlemen, that you at least arrive at a position
which you feel would not require as much exposure constitutionally,
if any, as they do.

You mentioned that the Congress has to decide what the require-
ments are. What do you think they are? You have read the news-
papers. Unfortunately, or fortunately, I guess, most of the things
that are existing have been on the front pages of the newspapers. You
can assess that. You have studied the constitutional question. You are
a concerned citizen. What do you think they are?

Mr. CASPER. Well, Senator, I assume you are addressing me not as
an expert because I really have no special expertise on that question.
I was hedging on the major question because I think ambiguities are
exactly that-ambiguities. I cannot with finality resolve them for you,
and I was going as tar as I could go as a constitutional expert.

Senator BAYH. May I just interrupt? Professor Spritzer does not
feel there is ambiguity in the use of the word "all." You didn't have a
chance to respond to that. "All" is rather definitive.

Mr. CASPER. Thank you, Senator. I am delighted you are giving me
that chance, because it seems to me that "all" means all expenditures
and receipts, but "all" can here refer very easily to the total which
has to be accounted for in one way or another, and I think that Profes-
sor Spritzer and I do not have that much disagreement, in that he and
I both take it that there is fundamental constitutional discretion as far
as accounting categories are concerned.

Now, if I may return to a point Senator Wallop made earlier, in the
early statements of accounts and expenditures published by the Treas-
ury in the 18th century, the expenditures were for categories as
vague as the War Department, "$1.2 million for the War Department."
That was the accounting which took place in that early period, and $1
million was a very considerable amount of money.
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Now, it is quite clear to me, if I may repeat, that the Congress and
the executive branch may not cheat on the public. They may not use
one category and then really in secret transfer the amounts of moneys
involved there to another agency, such as the CIA. On the other hand,
in the President's budget, Senator Bayh, there appears a breakdown
of expenditures by functional categories; for instance there is a cate-
gory for intelligence and communications, $9 billion, I think, in 1974-
I don't quite remember.

Now, I do not know whether that includes all of the intelligence
expenditures. Obviously, it must include some, but I cannot say with
certainty that the Constitution demands a more explicit accounting
than $9 billion for intelligence and communications.

Now I will leave my role as an expert and be more directly respon-
sive to your question, but I want you to understand that I am just
speaking in a very ordinary way here. It is a matter of judgment which
involves the importance of the intelligence category for public policy
in general. Given the high degree of controversiality surrounding the
intelligence budgets, this is a matter where indeed the public may
need some accounting.

It certainly, I think, is a matter which in part depends on the
amount of money involved. As I said in my statement, if the Congress
accounted in terms of $100 billion for defense, for national defense
or national security, that is no accounting. In part, that is a function
of the vagueness of the category, national defense.

In part, however, that would be a function of the huge amount of
money involved. Once you account by $100 billion, you are not
accounting any more.

Now, I am not privy to what is involved in intelligence budgets. Let
us assume the figure was around $7.5 billion. Is this a large figure or
not? It is in some ways a very large figure, but as I this morning
walked up to the Capitol Building, Senator Bayh, I passed by that
Reflecting Pool which you have had for a few years now, and a sign
put up by the Department of the Interior told me that the cost for
that Reflecting Pool had been $2 million, you know, this little puddle
of water that you have there.

Well, I do not know whether $2 million or, indeed, $7.5 billion is
a very large amount. It seems to me that once we come to something
approaching 10 percent of the entire defense budget, it should probably
be accounted for.

Let us assume this leads us to the judgment there should be dis-
closure of the aggregate figure. Now, Senator, frankly, since you are
not addressing me as an expert, I don't know what the significance
of the figure is. If you tell me that the United States spends $8 billion
a year for intelligence, I am a pretty well informed person generally,
and I wouldn't know what to do with that figure. In that $8 billion
figure there is a lot of expenditure for hardware, satellites, and so on.
As we have been told in the disclosures in Newsweek and other news-
papers, the CIA budget amounts to something like $750 million. That
is very, small, a very small amount in relation to the other.

Whether you are doing your job in supervising the intelligence
expenditures and making sure there is no waste, I will not be able to
determine by being told that the expenditure overall is $9 billion. I
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think it is important to disclose the $9 billion, but really not for the
purpose of informing the public, but for the purpose of more rational-
ly controlling the appropriations.process, which is a different question.
* For those purposes, I think it is quite important; but I ai by no

means opposed to, disclosure. I would like as .much information about
anything as can. be given without endangering national security: I am
no judge of what endangers national security. I am no expert on
that, but once you have decided to disclose the figure of $9 billion
or $7.5 billion, you still have not told me very much.

* I would know quite a bit if you were willing to' go to line*items,
but nobody is willing to go to line. items, .and really nobody has made
*an argument-here this.morning that there is a constitutional obligation
to disclose line items.

Professor Emerson came closest'to it by his reference to. the language
in the New York Times case, but I think very few other people would
take that position.

Senator BAYH. Let me ask a.-followup on that. I suppose this could
be directed 'at Professor Spritzer and Professor Emerson -as well.
We have a. situation where they assume more strongly than you that
there should be publication, so I am asking them to explain how much,
and ask you if this would be in the category that you, would say,
.yes, to disclose.

We have a situation. where in the defense budget. we. are squirreling
'away or secreting away funds that are used for intelligence purposes
which on the one hand denies the public the' right to know what is being
spent for intelligence, but on the other hand'it gives them a miscon-
ception of how much is. being spent on procurement, how much is
beng spent on operation and maintenance, how much is being spent
on personnel. .

This is further complicated by the fact that although the Secretary
of State does have a particular aspect of his budget which on top of the

.table is described as secret.' There are other parts of "the intelligence-
gathering mechanism of this country that are used by the Secretary
of State for foreign policy and really should rightly be part of his
budget' beyond that -which .-is specified in the secret. category. The
President uses this intelligence for 'a wide variety of areas. Drug
enforcementis one thing that comes to mind where.intelligence
gathering agencies are involved. Other examples are energy policy,
trade policy, how to handle dumping questions.

It. is used. both commercially and in the Government. How do we
sort this out so it does have meaning? How much detail would you
gentlemen require? Would you say that each of these agencies of the
Federal. Government that uses intelligence facilities sMould have a
separate component there where you don't have the line item, Professor
Emerson, unless you want to go that.far? Or would you just leave it
'in one lump?

Mr. EMtRSON. My answer'to that would be, and I think we all agree,
all three of us agree, that the present system by which the appropria-
tions are made through another appropriation does not satisfy the
Constitution. I-think we are all agreed on that. -

On the question of detail, Senator,. I tried to enunciate two prin-
ciples. I am not sure whether you were here at that time. One is, of
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course,'the practical one that the combined statement of the.Treasury
Department cannot publish everything down to' the last cent, and
therefore you have to use common sense with respect to that. But
that, I think, is a totally different:question, a totally different question,
from the .ne.that confronts this committee.

Otherwise, with respect to the amount of detail,.my position is that
it has to be a line budget, with the exception that in those situations
where in effect military' or'quasi-military tactical operations are
involved, the amount need not be produced. Beyond that the interests
of national security are not sufficient to overcome the express require-
ment of the Constitution. We have a constitutional.structure in which
the Government certainly' is required to protect'the 'national security.
but it can do that only in certain ways, and one way we cannot do' it
is by concealing expenditures for intelligence. activities.

Senator BAR.' May I just deal with two or three hypothetical
examples to get further enunciation of your second point?- I think
we face the' first problem in every other budget procedure,.do -we not,
in the Government?

':From the standpoint of 'vour second point, let us just take a few
hypotheticals. The Secretary of Commerce uses intelligence data to
know how to deal with unfair competition from other nations'that
are competing With our firms by' dumping. Let us assume that the
Drug Enforcenient Administration uses intelligence data to come
-to grips with heroin and cocaine and some of the other drug probleins.
Let us assume that a new Secretary of Energy uses intelligence data
to determine' what the real reserves' are in this country, or to fiid out
whether certain embargo policies or potential embargo policies will
'impact on this country, and how to defend ourselves against that.

Now, those are all three out of the technical definition of defense:
They 'have an impact I suppose, some of them, on our national
security. How.would you list those?

Mr. EmErisoN. I think all of those facts should be available either
in'the Appropriation Act as passed, or, in the combined statement.
It does not make too much difference how the Government makes
the material available, but I think all of those are of great significance
to the American people. The American people want'to know how
many people are looking over their shoulders and how much money
is being spent for various, and in many cases certainly worthwhile,
projects by way of simply collecting information. All that is very
important at this time in our national life.

We have seen from Watergate what can happen in those situations
where the Government simply ignores constitutional requirements
or collects information and puts it into computers. That whole prob-
lem is one of the major questions that is confronting the American
people today. If we are to preserve an adequate degree of privacy
in the face of an enormously expanding governmental function, we
must know how much money is being spent to look after our affairs,
to be put into computers and taken out on the pressing of a button.

That is a major question. I would say all of that information is
very important.

Senator BAYH. Professor Spritzer, how do you come down on
that?

90-784-77 S
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Mr. :iPRITZER. Unless, Senator, one had a uniform system of ac-
counts for Federal appropriations and expenditures, and I am not
suggesting we should have, it seems to me that all kinds of practical
judgments are going to have to be made as to the detail, as to the
degree of disclosure, and that is not only true of intelligence activities,
but of all of the budgets with which Congress' committees deal.

I think those practical judgments have to be made by Congress,
and I think that the concept of accountability is not so rigid, and
certainly it is not self-defining and the Constitution is not so rigid
that Congress cannot exercise those practical judgments. I think
the committees of the Congress are much more informed and better
able to address those questions, those practical questions, than we
three sitting here.

What I would say as a guiding principle, however, is that the idea
of accountability indicates to me that there ought to be a presumption
in favor of disclosure. I also think it plain that nothing ought to
be hidden or mislabeled. The question resolves itself to the matter
of the degree of the disclosure.

Now, Professor Casper has suggested earlier that if considerable
detail is not given with respect to disclosure of moneys spent for in-
telligence activities, that it may be difficult to appraise the information.
Well, that is true, but if it comes to a question of whether the public
ought to know whether the CIA, let us say, is spending $1 million or
$750 million a year, I don't think we ought to have to depend on news-
papermen's speculation as to what the figure is. I think there is an
obligation at a minimum to provide what information can be provided
without hazard, and that would include at a minimum aggregate
figures and perhaps broader categories breaking down those figures
as well.

I don't know that I feel that I have any qualification to be more
specific than that.

Mr. CASPER. Senator, can I respond to your hypotheticals? It seems
to me that the answer to your question is, "disclosure has to be made."
It has to be shown that the Commerce Department or the DEA spends
so many million dollars for intelligence purposes. There is nothing
sacred about invoking the term "intelligence."

The point is, disclosure may not be necessary in detail if it is the
considered judgment of the Congress that it would endanger the na-
tional security. I cannot believe that these intelligence expenditures,
the knowledge of those amounts by the general public would endanger
the national security. Commercial intelligence, for instance, for the
purposes you describe, to find out about dumping activities of other
countriesJI cannot believe that this information should be kept from
the public or that that publication would endanger the national secu-
rity. So on that, I have absolutely no reservation at all.

Senator BADH. Thank you.
Senator HATHuAWAY. Senator Garn ?
Senator GARN. Gentlemen, I am sorry I came in late, but this is a

hazard of the Senate. We have been in Armed Services markups.
I am rather concerned about some statements I have heard in just

the few minutes I have been here. Mr. Emerson, you said that the
American people are tremendously interested in all of this information.
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They need to know, they want to know. Do you really believe that they
are really interested in this particular figure? Because I would be
willing to bet you if they understood the whole thing and the possible
implications of this, I can't believe the Constitution requires. us to
self-destruct, to give so much information.

I would be willing to bet that if you wanted to conduct a poll among
the American people, I would bet the choice would be, "Hey, keep it
secret, we don't want to know, if it is going to endanger," because the
American public, in my opinion, is not that interested, particularly
the average citizen. Walk out on the street. Ask them if they care about
the CIA budget, particularly when you tell them it may-it may-
endanger national security to disclose it. But I think there are some
people who are very interested in having it who can determine a
great deal from it.

Mr. EmsERsoN. Well, Senator, I think the answer to the poll would
depend on how the question was put to them. If you simply said in the
poll. "Do you favor the disclosure of information that would damage
national security." I suppose everybody would say no, or a large per-
centage would say no. But if the full implications of what is involved
here were made clear to the American people, I have no doubt that
they would say, "We do not want our intelligence agencies to be given
a totally unknown figure to do anything they want to do, and to get
this country in such situations as we have been involved in, from
Guatemala to Angola, without having something to say about it." I
don't think there is a person in this country who would not say, "I want
to have my say before we get involved in another Vietnam, or before
we get involved in Angola, and so forth." This is only one part of that

roblem, of course, with respect to the budget. It goes beyond this,
gut on that I have very little doubt.

Senator GARN. Well, I disagree with you completely. As I said
yesterday, we have a committee now which has more detailed in-
formation than has ever been known. We don't know just line items.
We know all of it now. It has all been disclosed to this committee as
an oversight committee, elected representatives of the people, and I
simply disagree with you there.

Mr. EmERSON. Senator, that was not what the statement and account
clause says. It does not say that the accounting should be made to the
Congress. It says, made public, to the people.

Senator GARN. Well, I am not convinced it says that, and I am
fortunate enough not to have a legal education so that I can look at the
forest sometimes rather than the trees.

We also talked about hiding the money in the defense budget. Is it
not conceivable that intelligence has something to do with defense,
and that maybe it is appropriate that some of it be in defense? Be-
cause I would submit to all three of you that without an intelligence
community, the defense budget would have to be a great deal larger.

I just came from a meeting about a shipbuilding program. If we
didn't have some information about what the Soviets and others are
doing with their military expenditures, I'll guarantee you, we would
have a lot bigger defense budget and appropriations and procurement
of military equipment, because we would be operating blindly. So, isn't
intelligence to that extent a good part of a defense budget?
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Mir. EMEnso'N. 'Yes; certainly. There'is'no doubt about that.'The
only question. is whether it is'kept a secret or disclosed, the amount.
All we are talking about now'is the'amount of funds. Of course, it
is an integral part'of' our defense program, There is no doubt about
that. , . . .- , .

-Senator GARi-. You made some other comments about tying this in
with Watergate and all sorts of things. The FBI budget is disclosed,
is it not? . * -

.Mr. EMiERS'ON. Yes.
Senator. GARN. We are not talking about domestic security-and in

domrestic intelligence Senator Bayh and I are chairman and vice
chairman. of the Rigahts of American Citizens- at work on wiretap
bills-and I think there is a very different distinction,. and I do- not
want the implication left that the CIA is involved in surveilling
American citizens any more. This committee certainly does not -want
that to happen. We are talking about disclosure of foreign intelligence
figures here. not domestic, and I don't want that implication left from
what you have said. Wee are not, because the FBI's budget is disclosed,
and that is their responsibility. - - -: - .

Mr. EMIERSON. I don't think that the FBI would agree that it has
nothinggto do with national security.

Senator GARNI. I am separating domestic and; foreign intelligence.
There is a considerable difference between: the two.

Mr. EMERS6N. Yes; I think there is a difference between them,7and
my arguments are even more oapplicable to domestic security than to
foreign security problems. Tihe fact that the FBI can do this indicates
that the danger to national Security is not that' great.i. ';

So far as foreign security is concerned, I call. your attention to the
fact that the safeguards in the Constitution are fully as applicable with
respect to the exercise of governmental powers in the foreign field' as
they are inthe domestic field.'The Supreme Court, inlReid v. Covert
and in other cases, has held that the constitutional protections to the
individual in the Constitution cannot be ignored -or defeated on the
basis of foreign security powers. Therefoie,' the same constitutional
argument applies. '

I would also say that the interest of the American people in know-
ing what our foreign policy is and what w6'are doing abroad is as great
as it is elsewhere because it involves' matters of life and death and
war and so on. There are some situations, as I said, as in the case of the
military, as in the case of counterespionage, where it does not infringe
upon the democratic system to conceal information. But those, as I say,
would be very narrow and would not involve the amount of funds
that were being 'expended in covert operations. for instance.

Senator GARN. Well, that is a question I wanted to ask you. Do you
assume there is some basis for keeping military secrets? We certainly
have kept them in W6rld War II ahd others, and no one challenged
the constitutionality of endangering the country by disclosing that
information. Now, are you telling me-that you think that intelligence
is totally different in the foreign area?

I am not talking about the commercial intelligence that Senator
Bayh was talking about. Where in the Constitution does it separate
that? Where do you legal beagles come up with these wonderful
separations?
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Mr. EmmxsoN. lWell, Senator, the statement and account clause is
absolute. It says, all money. It doesn't say anything about secrecy. It
is absolute on its face, and if you want a literal interpretation, it
would mean every penny.

I said that, just as in the case of military operations, there is a cer-
tain element'of military activity which you cannot fit into a demo-
cratic system, and I think the same applies to foreign espionage, and
so on. There are certain limited exceptions for quasi-military opera-
tions. Those are very narrow in the military field, design of weapons,
tactical military operations in the field, and so forth. I

I think that is the place at which you draw the line. That is a
principled position. The principle is that the democratic system allows
that limitation on the disclosure requirement, because you simply
cannot operate an army in a military conflict without keeping some
secrets. That is the principle which should govern the committee,
not that everything can be concealed which affects national security.

There are many ways in which to protect national security, and I
think we have done a pretty good job. I would certainly discount about
90 percent of what the heads of the police institutions say when they
feel that national security is being jeopardized, as in the Pentagon
Papers case. There the Government came in and swore in pleadings
and affidavits that the Pentagon papers would cause immediate. irre-
treivable and irreparable damage to the national security. It just
turned out not to be true.

I think that in estimating national security we are very much
inclined not to go behind these statements, these broad statements that
are made to us by the heads of the agencies that are concerned with
that. But that is a somewhat different question, because the principle
is not national security. The principle is what conforms to the demo-
cratic process.

Senator GARN. Well. I find it very difficult to come to grips with
where you draw the line. How can you almost totally exclude dis-
closing intelligence amounts at one time but not at others? Even
though you say that technically the Constitution refers to all money,
you can find some place for secrecy in the military area, but it is
difficult for you to do so in the intelligence area.

Mr. EMERSON. No, I didn't say that. Senator. I was just drawing an
analogy with the military. The principle I would use is verv similar
to the one that-Justice Brennan used with respect to the military in
the Pentagon Papers case. I don't distinguish between those two.

Senator GARN. Mr. Spritzer, you mentioned the constitutional re-
quirement for disclosure so the public can evaluate more soundly.
In all the management I have been involved in in my lifetime, I don't
see how the aggregate figure can be of any help whatsoever, in regard
to your statement that it would help them evaluate without knowing
the quality of the product gained for the expenditure of their ynoney..

Now. I can look at HUD and I can see where the monevy is being
spent, and I can see the miserable product that HUD creates in a lot of
cases, and I can evaluate whether HITU is performing or not. But. it
would seem to me that you have only got half of it here; therefore, it
becomes rather academic. because I don't think any one of the.three of
you would argue that we should disclose, all of the intelligence product
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gathered so the American people could put that together with the
budget and make a sound evaluation.

Mr. SPRrrzER. Senator, I don't believe you can go from the premise
that it may -be impracticable in some cases to give all the informa-
tion to go to the conclusion that you ought to give none. I think the
presumption is in favor of disclosure. I think the Constitution re-
quires at least the disclosure in every instance of aggregate figures.

Now, I agree with you completely that in order to make a real ap-
praisal 'as to whether the CIA is doing a great job or a poor job, you
have to know a great deal in detail. I am not suggesting that the
Congress can disclose that or should. I am suggesting that the pre-
sumption has to be that you disclose as much detail as you can with-
out harm.

The presumption is in favor of- disclosure, and the burden of not
disclosing is on those who oppose, it seems to me, and it seems to me
that one does not have to be a lawyer to get that out of the language
that expenditures of all public money shall be published. That is
pretty clear language.

Senator GARN. They are. We are just not saving that they are not
an agency. I find it difficult as a nonattorney to believe that the found-
ing fathers of the Constitution were going to know that we had HUD,
HEW, CIA, and all these agencies.' I am sure they would have been
horrified if they had known, but the point is that in the total budget of
the United States, all moneys are disclosed.

And so on your argument, we had better break down every single
penny of everything that is spent and see if we can get the American
people to-

Mr. SPRITzER. No, no.
Senator GARN. Well, that is what you are telling me.
Mr. SPRrrzER. No.
Senator GARN. Well, why are you singling out the CIA, the intel-

ligence community, that that should be disclosed?
Mr. SPRITZER. I singled out the CIA-
Senator GARN [continuing]. Answered in the total budget figures

that are disclosed?
Mr. SPRITzER. No. that is not any kind of an account, to say that

the U.S. Government spends $100 billion a year doesn't give the elec-
torate any information as to what it is going for.

Now, you don't have to go from nothing to everything.
Senator GARN. You have a very complete budget book. Have you

ever read it?
Mr. SPJ'rzER. I have read parts of it.
Senator Garn. Did you ever have a great desire to know all of

that?
Mr. Sprrrzmu. I have been before appropriations committees, Sena-

tor, and I have read parts of it. What I am saying is that an aggregate.
figure doesn't give as much information as a broken down figure. I
am saying that you can make many different judgments as to how
detailed an account should be given. Accountants will make different
iudgments as to how they will draw up accounts. Accountants will dif-
fer as to what a company's balance sheet or statement to regulatory
agencies should contain. Congress can't avoid those judgments either.
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But I think there is a presumption that there ought to be disclosed
such information as is available and can be disclosed without demon-
strable harm.

Senator GARN. OK, there is where we get down-yesterday I said
that frankly I am not sure that the aggregate sum would be partic-
ularly damaging, but I will take a presumption on the side of caution
for the security of this country, and that is my point, Mr. Emerson,
about the American people, and I think they would, too. I don't think
any of you are intelligence experts, and neither am I. Mr. Casper, you
said y~ou were not, you didn't know. You didn't think, you couldn't
imagine that this would harm. But you have got some intelligence ex-

,erts who are not the career-type police officers, who have been career
Government and they have served for 2 or 3 years as head of the CIA,
who would love to know what the KGB's aggregate budget was. They
will tell you that if you know the heating bill at Langley they can
figure out pretty accurately how many people work out there.

I have been absolutely staggered by the capabilities of these experts,
and I am not talking about police types. I am talking about Ph. D.'s
who sit in their offices and analyze the information collected. They are
not 007's. They are not out killing people and involved in all these
wonderful worlds of secrets. They are very highly trained, highly
skilled people, and their deductive powers are rather startling to me
when I see what they can determine, and so I happen to go on the side
of caution. I don't know much more about it than you do, Mr. Casper,
but I would suggest that before you make statements that you absolute-
ly cannot believe that anything could be gleaned of any harm to the
United States, you might spend a little time finding out how these
Ph. D.'s can determine such things.

I am not saying they are all right, either, but at least for my vote,
I am going to vote against disclosing, even if I am a little bit wrong,
because I don't want to endanger the security of the United States for
a figure that is meaningless to most of the people of the United States,
and only of interest to some groups and some who would be against
this country.

Senator HATHAWAY. Senator Biden?
Senator BIDEN. Thank you, Mr. Chairman.
I feel compelled at the outset to admit that both Thomas Jefferson

and I were lawyers, are lawyers.
Senator GARN. Joe. you and I have had this argument for so long.
Senator BDENx. Well, the only reason I mention it. Jake, is that your

colleague from Wyoming was also bragging about not being a lawyer.
Mr. CASPER. 'Senator, I am worried about the future of American

law schools if this attitude gets generally shared in the country. I was
glad to see that the Senator has more respect for Ph. D.'s.

Senator GARN. Not much. [General laughter.]
Senator WALLOP. Joe, I only said I was grateful that I wasn't a

lawyer. I didn't say I was grateful that there weren't lawyers.
Senator BIDEN. You sound like a lawyer. [General laughter.]
Senator MATHIAS. Mr. Chairman, as one lawyer to another, would

you yield?
I have to leave and I just have one other question.
Senator HATHAWAY. Well, we all have to leave in a minute.
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Senator BrDEN. 'Well, I can ask my question for the record. I have
got to leave for hearings on the Zimbabwe .r-lief fund, and I will ask
my questions for the record, Mr. Chairman.

Senator HATHAWAY. You certainly can.
Senator BIDEN. If that is OK. Ihave to go. too, and there is no ques-

tion. I can put it in. I have already interrupted once.
Senator MATHIAS.' Well, the question I wanted to raise was just'this:

Do you think this committee has the authority to disclose any figure,
whether it is an aggregate or a single figure, or in detail? Or do vou
think that that is the responsibility of. the fill Senate?

Mr. CASPER. Senator Mathias, my answer ivould be that you must
resort to the full Senate. I do not think that the committee can exer-
cise delegated authority. That is, it is the responsibility of the Senate
to decide whether and what kind of accounting is to take place. It is a
constitutional responsibility, indeed of the Congress as a whole. and
I do not think that authority and responsibility can be delegated-to
a single committee of the Congress.

Senator MATHIAS. Gentlemen, do you have any comment?
Mr. EMERsoN. I am inclined to agree. I think there seems .to be a

serious constitutional question that should be answered by the whole
Congress. Of course there is a good deal that will be presumed to be
delegated to this committee to do. Within that framework, I am sure
they can operate, but I am sure anything which they feel is of major
constitutional importance would be a question for the whole Congress.

Mr. SPRrrzER. I agree with what Professor Emerson said.
Senator MATHIAS. That was my feeling last year when I made a

motion that this question of disclosure be referred to the full Senate.
Then because of the creation of this committee, that question was
never addressed by the full Senate. So it is still in the hypothetical
state. But when I made that motion last year,. the incumbent admin-
istration was much opposed to any figure at all. Now we have an ad-
ministration that says it does not oppose the publication of a single,
aggregate figure.

Does that alter this particular question in any way?
Mr. CASPER. In terms of the overall position I have tried to develop

here this morning, Senator Mathias, I think the position taken by the
administration is obviously of importance to the deliberation of the
Congress, obviously enters the congressional judgment, but by itself is
not dispositive of this matter. The responsibility for appropriations for
the detail of an appropriation, and indeed, as I tried to argue at length
in'the earlier part of my statement, the basic responsibility for state-
ments and accounts is primarily a congressional responsibility, and
indeed, the major function of the statement of accounts clause, con-.
trarv to what many people believe, is not, I think, to make the execu-
tive responsible but to make the Congress accountable.

So I think the administration's position is of great importance. ob-
viously, because they have a lot of expertise on these matters, but it is
not dispositive.

Mr. EMERSON. I'would say, Senator, that in the absence of legisla-
tion, each branch of the Government has the obligation to comply with
the Constitution as it sees it, and therefore the executive could make
the figures public if it' wanted to. A more difficult question would' arise
if the legislature laid down some guidelines, and the executive then
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thought that those guidelines were not in compliance with the Consti-
tution. Then you would have some sort of a confrontation. But I take it
that position has not been reached.

Senator MATHIAS. Of course, there is a related question as to
whether, when the administration withdraws any objection to publi-
cation, that isn't in effect a declassification?

Mr. EMERSON. Well, the way they phrased it. they withdrew objec-
tions to publication. I think it sounds as though they meant that it was
up to the Congress to take the action.

Senator MATHIAS. They were saying you go first.
Mr. EMERSON. Right.
Senator MATHIAS. This may exceed the bounds of my original man-

date to ask one question.
What would happen let's say, in a case in which there was no ques-

tion of illegal political contributions or personal speculation or any-
thing of that sort, to a major oil company which for 25 years sur-
rendered phony books or phony accounts to its stockholders or to the
SEC?

Mr. SPRITZER. It would take some time, I think, to catalog all of the
statutes that that company had violated, State and Federal.

Senator MATHIAS. What would happen would be too horrible to
imagine.

Mr. SPRITZER. Amen.
Senator MATHIAS. Except for the lawyers, let me say that. [General

laughter.]
Senator GARN. They would make a fortune.
Senator MATHIAS. They would prove the old adage that. it is an ill

wind that blows no good to someone.
Senator GARN. I would like to ask just one more question before the

5-minute bell rings.
There is one thing that all you gentlemen agree on and I agree with,

that no more information should be disclosed if it would endanger
national security. Isn't that what all three of you have said? I think
just since I have been here I have heard you say that there is a point,
and what I was disagreeing with you on is where that point comes. Is
that a fair statement?

Mr. EMERSON. No, Senator, I didn't take that position. I had an-
other principle.

Senator GARN. Well, at least two of you did. then, I thought I heard
you say it two or three times, that you didn't want to endanger na-
tional security. So then my question is-that seems to be a nebulous
area of where that point is. If this committee decides to recommend to
the Senate that an aggregate figure does endanger the security, on that
basis we decided not to publish it, let it out. .1There are we constitu-
tionally then? What kind of guidance do you give us on that, because
whose determination is correct with how far we go before it endangers
national security.?

Mr. SPRITZER. I think the Constitution obliges at a minimum, giving
the aggregate figure in all circumstances.

Senator GARN. Even if it endangers the national security?
Mr. SPRITzER. Even if you, Senator, were to judge that is the case.

I think this language is explicit. I think the room for interpretation
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is as to the details, the degree of dislosure. In no view, it seems to me,
can there be any justification, whether you believe in a construction of
the Constitution that is strict or liberal, for not giving the aggregate

Senator GARN. Well, I would find it difficult to believe, with my non-
legal background, that the founding fathers intended that we should
disclose information that would harm or injure the security of this
country or endanger the Constitution itself.

Now, I am carrying that too far, I realize, to make a point, but
nevertheless, I find it hard to believe that that was the intent of the
writers, that we should disclose information that would endanger the
security of the United States.

Mr. SPRITZER. There were secrets in those days, Senator, and the men
who proposed this provision said that in no event should there ever be
concealed the amounts of money being appropriated and expended.
That was pretty categorical.

Senator GARN. Well, I doubt if they knew about ICBM's and a few
things like that.

Senator HATHAWAY. Gentlemen, let me ask you one last question
because we are running over our time.

The constitutional mandate says that a regular statement and ac-
count of the receipts and expenditures of all public money shall be
made public from time to time.

Now, do you construe that as a mandate to the. executive, because
as you know, we have an authorization process and then appropriation,
and then the actual expenditure. We could authorize $100 billion and
then only $90 billion might be appropriated, and then maybe only $80
billion might actually be spent. The language in section 9, clause 7,
seems to be a mandate on the executive to reveal what it spent last year
and what it took in, and no mandate really upon the Congress to re-
veal what is appropriated or what it authorized.

And the second question is, if the mandate is to the executive, should
the Congress make sure the executive does this, or is this something
that is in the discretion of the executive?

Mr. SPRrrzER. I have read the provision as imposing obligations on
both the Congress and the Executive. Speaking first to the Execu-
tive, I think there the language is pretty direct, that there be a regular
statement of accounts, a statement and account of receipts and expen-
ditures. Well, the expenditures, it seems to me, the receipts and expendi-
tures you would have to get information from the Secretary of the
Treasury, and that was provided by the First Congress. There was
legislation requiring a report from the Secretary of the Treasury.

So far as the Congress is concerned, we have the language, appro-
priations made by law. Now, I think one can read into the idea of
"made by law" that Congress shall identify what the money is being
appropriated for, and certainly if one is to read the two parts of this
provision together, it wouldn't make sense that the executive is re-
quired to identify with whatever particularity might be required
what it is being spent for, but that Congress shouldn't identify what it
is appropriating for.

So it seems. to me that the two concepts are related, and that the
clause contemplates disclosures, both by the appropriating body and
by the spending body.



119

But that doesn't answer the question how detailed an accounting is
to be rendered.

Mr. CASPER. Senator, I am not certain I heard all of your question
because of my private exchange with Senator Wallop, but as far as I
understood your question, let me try to answer.

It seems to me that indeed the appropriations clause and the state-
ment and account clause are closely related; the statement and account
clause is there to enforce the appropriations clause. It, of course, im-
poses an obligation on both the Congress and the executive branch,
but it is the Congress which controls what details shall be made public
and what details of accounting shall take place.

Now, obviously in theory, at least, one can think of a statute en-
acted by the Congress which is so vague as not to be accounting, and
the Congress would violate the Constitution. And that was part of the
question before us this morning. But basically the Congress controls
things. The early incident which I discovered in solne detail here this
morning relating to the treaty with Algiers, I think rather nicely
exemplifies what is a proper procedure. The Congress appropriated
money for a very vague purpose, and there might be7 some question, but
indeed your present appropriation 'bills are often very vague indeed
in terms of the purposes. The actual laws, the legal language is ex-
tremely vague for many appropriations acts.

Now, there the Congress appropriated money for a vague purpose,
but said the President lay a report before the Congress on how the
money was spent. When the President didn't do it, the House called
him to task and, the President immediately obliged. Initially, the
President responded by imposing an injunction of secrecy. The House
took it on that basis. Eventually the House voted to lift the injunction
of secrecy because it thought that the Treasury's report on Algiers
expenditures should be made available to the public at large.

But what is clear here is that throughout the entire process the Con-
gress controlled basically every step of the way and that would be my
reading here in response to your question.

Senator:HATUAWAY. Professor Emerson, do you have any comment?
Mr. EMERSON. I agree that it is a joint responsibility and that each

branch has to comply with that obligation within its own sphere.
Obviously only the executive can release a statement of expenditures.
Congress doesn't know what they are: Also I would agree that the
Congress has very considerable leeway in terms of requiring what the
executive shall release. But I reserve the question as to what would
happen if the executive came to the conclusion that the legislation of
Congress was unconstitutional.

Senator HATHAWAY. I want to thank all three of you very much.
This has been very enlightening and we appreciate your testimony
and your answers to questions.

Thank you.
Next we have a panel of witnesses, Mr. Ray Cline, who is the execu-

tive director of the Georgetown Center for Strategic and International
Studies. Mr. Cline served as Deputy Director of Central Intelligence
from 1962 to 1966, and he was Director of the Bureau of Intelligence
at the State Department from 1969 to 1973.

Mr. Morton Halperin, who is the director for the Center for National
Security Studies. Mr. Halperin has previously served with the Gov-
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ernment as Deputy Assistant Secretary of Defense, and as an assistant
for planning on the National Security Council.

Mr. David Phillips, founder of the Association of Former Intel-
ligence Officers. Mr. Phillips served in the CIA for 25 years.

M r. John Shattuck, director of the Washington Office of the Amer-
ican Civil Liberties Union.

Ms. Robin Schwartzman, whose career has included experience in
foreign affairs and specialized research on the question of intelligence
budgeting practices.

Mr. John Warner, who for a number of years, served as the CIA's
legislative counsel and later as the Agency's General Counsel.

And General Daniel Graham, former head of the Defense Intelli-
gence Agency.

I want to welcome all of you here today. All of your statements will
be placed in the record, and I would appreciate it if you could sum-
marize your statements.

W~e have an executive session scheduled for 2 o'clock this afternoon,
and we would like to have a little time prior to that.

Why don't we just start on my left, General, and ask you if you
would like to make a few comments, and then we will just go across the
table. Later we will ask you some questions. I am sure some of the
other members will be back after the vote is over, but let's get started
anyway.

TESTIMONY OF GEN. DANIEL GRAHAM, FORMER DIRECTOR OF THE
DEFENSE INTELLIGENCE AGENCY

General GRAHAM. Yes, sir. I have no prepared statement, but I
would like to address this as a military man who served both in CIA
and DIA, that is the matter of exposing a figure, a total figure.

When I was Director of DIA, there were some aspects of the dis-
closure of the total intelligence figure that would have been very
useful to me particularly if it was further broken down and we said
that X agency got 20 percent of it, another agency got 33, poor old
DIA got 10 percent. Now, that would have helped me with some of
your colleagues up here on the Hill, not to mention some with some
journalists and whatnot who had things pretty well fouled up and
considered DIA to be something of a military CIA.

But the problem with releasing even a total figure is that it doesn't
stop there. I have seen a total figure in the papers of $6.2 billion, and
since I have no access right now to the internals of that figure, I think
I can say something about it. The papers, some of them, have printed
that as the CIA budget, $6.2 billion. When the CIA is approached
about that they are going to have to say, "oh, well, we are just a small
portion of that. There is a lot of that money somewhere else."

Then, whoever is really interested in intelligence matters then wants
to find out, "OK, what portion of that is CIA?" I think that is the
big problem with releasing a total figure is that it begins to break
down, that it is the nose of the camhel in the tent. I think it is very
misleading to give a total figure because I know from past experience
that *within that $6.2. billion figure there is a lot of tactical intelli-
gence, not all of it, but some of it. And it brings up the problem of
what is a tbtal intelligence figure anywayy?
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Mv'uch of the attention around Washington is always on that intelli-
gence which supports the President or Mr. Kissinger or whoeve~r hap-
pens to be running foreign affairs, and very little attention is given to
the fact that intelligence is a function that is distributed throughout
the military, from top to bottom, and can no more consolidated in one
budget than can, say, personnel matters be consolidated.

Intelligence is a function of every unit in the Armed Forces. Now,
whatever intelligence budget you get will not have, for instance, the
reconnaissance platoon of an infantry battalion. It will not have the
S-2 section of an infantry regiment, and those are intelligence func-
tions, and they are in fact intelligence expenditures.

So you can't really give a figure that means anything to even
knowledgeable people about intelligence in this aggregate figure and
do anything more than confuse them, and once you have got them
confused, they are going to want to have more detail about it. So I
think it is not a wise idea, even to disclose an aggregate figure for
intelligence.

Thank you.
Senator HATHAWAY. Thank you very much.
I presume the rest of you all agree.
[General laughter.]
Senator HATHAWAY. Ms. Schwartzman.
[The prepared statement of Ms. Robin Berman Schwartzman

follows:]

PREPARED STATEMENT OF ROBIN BERMAN SCHWARTZMAN, ATToRNEY

Mr. Chairman, I feel very privileged to be invited to testify here today on
questions relating to budget authorizations for the intelligence community. I
should point out, of course, that I speak on my own behalf and not for Fried,
Frank, Harris, Shriver & Jacobson, the law firm with which I am associated.

I have expressed my views on some of the topics before this Committee in an
article which I believe you may have seen.' Therefore, my remarks today will be
confined to those few points about inteligence community fundings which seem
to me particularly to merit your attention at this time.

The Central Intelligence Agency is funded through administrative transfers
rather than through regular appropriations. As a result of this transfer method
of funding, the budget of the Agency does not show up as an appropriation or in
the Treasury Department's annual accounting. Instead, it is concealed in the
appropriations of other agencies. In fact, the word "concealed" may be something
of a misnomer, because over the years there have been fairly numerous leaks
about both the amount and the location of Agency funds in the executve budget,2

and one gathers that these have not been entirely inaccurate.
* The first point I would like to make this morning is that I believe the transfer

funding system violates the Constitution. Article I, Section 7, Clause 9 of the
Constitution contains two provisions: one that money may be drawn from the
Treasury only pursuant to an appropriation by Congress, and a second that "a
regular Statement and Account of the Receipts and Expenditures of all public
Money shall be published from time to time."

I am not here to argue whether the appropriation requirement is met by the
present formality whereby Congress votes on appropriations without knowing
the location or amount of funds earmarked for the CIA. I do submit here that
the public accounting of CIA expenditures definitely falls short of what the Con-
stitution requires. For the most recent fiscal year, the Treasury Deitrtment's
published accounting contained no listing at all for the CIA, while the federal
budget for fiscal year 1977 listed, under the heading "Central Intelligence

'Note. Fiscal Oversight of the Central Intelligence Ageney: Can Accounta5llity and
Confidentiality Coexist? 7 N.Y.U. J. Int'l L. & Pol. 493-544 (1974).

2 See, e.g., New York Times, Nov. 11, 1975, p. 40; New York Times, AprUl 1, 1977, p. Al.
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Agency," only a $28.3 million payment to the CIA Retirement and Disability

Fund.-
This is not a frivolous point, and it is a problem which this Committee is in a

unique position to remedy. A country whose foreign policy stance is so reliant

on moral considerations as ours is must suffer some lack of credibility as a

result of such an open and long-standing violation of its own Constitution. And

Congressional action is particularly urgent here because it appears increasingly

probable that this question may never be judicialiy resolved.
A few years ago the Supreme Court held in United States v. Richardson4

that an ordinary taxpayer and citizen lacked the requisite standing to gain a

court hearing on the question of whether the CIA budget must be published. The

case was thrown out of court not because it lacked merit, but rather because

the plaintiff, as a citizen-taxpayer, was not entitled to bring the case. Only last

February, in Harrington v. Bush,' the D.C. Circuit Court of Appeals held that a

Congressman likewise lacked standing to test the constitutionality of the CIA

funding mechanism.
In the absence of any Supreme Court Interpretation, I believe that we can only

take the Constitution to mean what it says so plainly: that public funds must

be publicly accounted for. This interpretation is all the more compelled by ref-

erence to another provision in Article I of the Constitution. Article I, Section 5,

Clause 3 states: "Each House shall keep a Journal of its Proceedings, and from

time to time publish the same, excepting Parts as may in their Judgment re-

quire Secrecy...." That shows that when the framers of the Constitution

thought secrecy was appropriate, they provided for it. They did not provide for

secrecy when it came to accounting for public funds.
Certainly it would be possible to bog down in legal argument if we attempt

to determine, without the aid of the courts, the exact degree of detail in which

intelligence budgets must be disclosed to meet the constitutional requirement.

But that should not divert us from the first, basic point that no disclosure, as

is the case at present, clearly violates the constitutional mandate, while some

disclosure-perhaps even a one-line item for the entire intelligence community

or a one-line gross budget for each agency-would at least represent an attempt

to meet the minimal constitutional standard.
Because of the difficulty in obtaining a judicial decision on this issue, it is

vital that Congress take action to right the constitutional wrong, rather than

permitting it to remain without a remedy because of what is essentially a legal

technicality. I repeat that it is up to Congress to provide a remedy, because

this is an issue on which it may be Impossible to obtain a judicial decision

notwithstanding the fact that the Constitution is being violated.
Another important benefit would issue from the publication of the gross

figures attributable to the intelligence community. These sums would then no

longer have to be hidden in other agencies' budgets. The present practice of

accounting for intelligence funds under other headings makes the entire

Treasury Department accounting suspect and some certain unknown portions

of it outright fabrications.
I think it is important to add that considerations of national security, which

have been raised in defense of the present system, may not suspend constitutional

requirements except, perhaps, under the most rare and unusual circumstances.

As authority for that proposition, one might refer to the "Pentagon Papers"

case," where the Supreme Court refused to abandon the constitutional guarantee

against prior censorship even in the face of an alleged risk to the national se-

curity. Another such example is Gravel v. United States,7 where the Supreme

Court found itself precluded by the Speech or Debate Clause of the Constitution

from looking into the case of a Senator who had read classified documents into

the public record.

U.s. Department of The Treasury, Combined Statement of Receipts, Expenditures and

Balances of the United States Government for the Fiscal Year Ended June 30, 1976 and

the Transition Quarter Ended September 30, 1976; Executive Office of the President, Office

of Management and Budget, The Budget of the United States Government Fiscal Year

1977, p. 281; , Appendix to The Budget of the United States Government Fiscal

Year 1977, p. 807.
A418 U.S. 166 (1974).
5 No. 75-1862 (D.C. Cdr. Slip Op decided February 18, 1977).
6 New York Times Co. v. United States, 403 U.S. 713 (1971).

408 U.S. 606, 615-6 (1972).
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My basic point here is that I believe the Constitution requires the publication

of intelligence budgets, and that I further believe that it is up to this Committee

to assure that the constitutional requirement is met. At the same time, I think

it should be pointed out that such disclosure has not been shown to compromise

the national security in any event.
Although successive Directors of Central Intelligence have frequently ex-

pressed the conclusion that release of gross Intelligence budget figures would,

over the years, have a negative effect on the national security,' none has ever,

that I am aware, demonstrated that this is, in fact, a valid theory. Their posi-

tion, as I understand It, is first, that publication of the gross figures would stimu-

late requests for additional detail, and second, that a series of such figures would

show a trend over the years which might in itself be revealing. On their face,

these are weak theories because of the remoteness of the connection between a

gross budget figure and the substance of any particular program, let alone the

identity of a foreign agent. Numerous past leaks about the intelligence budget

have certainly provided ample opportunity for evaluations of any harm they may

have done, but sudh analyses have not been forthcoming. Moroover-(nol I be-

lieve this is critical-where the course the DOI's favor appears to violate the

Constitution, a very heavy burden is on them to show that the national security

would be compromised by anything less than complete secrecy about intelli-

gence funding. Those who would comply with the Constitution should not be

given the burden of disproving the unsupported theory that the DCI's have

advanced.
To sum up this point, I believe that by disclosing intelligence agency budgets

in gross form if not in greater detail, this Committee could assure that constitu-

tional requirements were met, and the other benefits of disclosure secured, with-

out causing more than vaguely speculative risk to our national security. 'Indeed,

it seems to me that in the long run the essential values and freedoms we seek to

protect may be much more endangered by maintaining secrecy in violation of

the Constitution than they possibly could be by the disclosure of gross intelli-

gence-agency budgets.
If you decide on public disclosure of intelligence budgets, there will then be

the question of the degree of detail in which the Information is to be made avail-

able. On this issue, I believe the Constitution clearly mandates disclosure at least

of a one-line figure. On the other hand, I am equally sure that it does not prohibit

appropriations and accountings of specified sums "for confidential purposes" upon

the certificate of an agency 'head, assuming proper circumstances and proper

safeguards. The area for legislative judgment as to the appropriate extent of

disclosure lies between these two poles.
'I'd like now to turn briefly to specific points which I believe must be included

in any legislation originating in this Committee, if Congress is to regain effec-

tive control over CIA spending.
First, the Central Intelligence Agency Act of 1949, in providing for funding

the CIA through transfers, states that siums may be transferred to the CIA from

other government agencies and may then be expended "without regard to limi-

tations of appropriations from which transferred." 9 To avoid any possibility
that this provision will be used to override the will of Congress, future authori-
zations of CIA funds should specify that no additional amounts may be trans-
ferred to the CIA on the authority of the 1949 Act. If the Agency retains even a

theoretical authority to obtain funds through secret 1949 Act transfers, the new
Congressional appropriation scheme will be rendered suspect, and Congress and

the public will be left, if anything, in a worse position than we are in now,
when 'at least we know what we do not know.

The same thing will be true if the CIA is permitted to retain any profits from

Its foreign proprietary operations without a proportionate reduction in its budget
authorization. The CIA must be required to account to this Committee for all
funds earned by CIA proprietaries.

Finally, a point about the General Accounting Office that I believe is vital. As

a practical matter, control over intelligence community spending can only be

8 See. e.g., Memorandum submitted by George Bush to the Senate Committee on Rulesanid

Administration. Hearings on S. Res. 400, 94th Cong., 2d Sess., p. 76; written statement

submitted by William E. Colby at Hearings on the Nomination of William E. Colby to be

Director of Central Intelligence, Senate Committee on Armed Services, 93d Cong., 1st
Sess.p. 181.

950 U.S.C. § 403f and 1 403j.
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effective if it includes the power to make independent audits. Congress has this
capability in the GAO, which for several years has been performing regular
audits of sensitive bodies. such as -the Energy Research and Development Admin-
istration. However, for many years, the GAO has not been given access sufficient
to audit the CIA and most other intelligence agencies. This has been true despite,
so far as I know, not one serious allegation by the intelligence community of any
leak of confidential information by the GAO. Moreover, the competence of the
GAO is well known, and widely admired.

GAO representatives have made it clear that additional legislative authority
is required if the GAO is to audit the-CIA and certain other intelligence agen-
cies. Such legislation might take any of a number of forms. One possibility is to
enlarge the GAO's audit authority with respect to funds which may be expended
solely on the certificate of a department head. Alternatively, the GAD could be
given explicit legislative authority to audit the intelligence agencies, and the
agencies could be required to give the GAO access to the information it needs.
Finally, the GAO should probably. be granted the subpena power which it pres-
ently lacks.10 Unless it legislates some such additional authority for the GAO,
Congress will have no way of determining whether the'CIA and other intelligence
agencies are -honoring the laws that govern their expenditures and their activi-
ties. Without this necessary check, Congressional control in this area may be an
illusion.

I wish to close my remarks by respectfully urging that you include in any
authorization legislation you propose a requirement that the intelligence agen-
cies give full access to the General Accounting Office as a condition of receiving
their funds. I have no doubt that appropriate measures can be worked out to
preserve necessary security, as, indeed, they have been when GAO has audited
other highly sensitive agencies.

Mr. Chairman, that completes my prepared remarks.

TESTIMONY OF ROBIN BERMAN SCHWARTZMAN, ATTORNEY

MS. SCHWARTZMAN. I feel very privileged to 'be here today. I should
point out that I speak on my own behalf and not on behalf of the law
firm with which I am associated.

I submitted a written statement, so now I would like to make a some-
what shorter statement.

The first point I would like to make is that I believe the transfer
funding system violates the Constitution. I know this has been dis-
cussed at length this morning, and I would only like to make some
additional observations.

These relate to the proposition that the public accounting of CIA
expenditures in particular fall short of what the Constitution requires.

It is not a frivolous point? and I believe it is a problem which this com-
mittee is in a unique position to remedy.

A country whose foreign policy stance is so reliant on. moral con-
siderations as ours is, has to suffer some lack of credibility as a result
of this open and longstanding violation of its own Constitution. And
Congressional action here is particularly urgent because it appears
increasingly probable either that the question will never be judicially
resolved, or that at least it will not be resolved in the foreseeable
future.

I think it is. important to note that the Richardson case was thrown'
out of court not because of a lack of merit, but because the plaintiff,
as a citizen taxpayer, was not entitled to bring it.

15 Elmer B. Staats, Comptroller General of the United States discussed these "legislative
changes needed to.facilitate meaningful GAO audit of intelligence activities" in a letter to
Rep. Otis G. Pike, Chairman af the House Select Commttee on Intelligence, reproduced at
Procedures, Hearings Before the House of Representatives Select Committee on Intelli-
pp. 519-527 of U.S. Intelligence Agencies and Activities, Intelligence Costs and Fiscal
gence, 94th Cong., 1st sess., pp. 521-22, and in testimony id. at pp. 15-46.
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Then last February, in Harrington v. Bu8h, the District of Columbia
Circuit held that a Congressman likewise lacked standing to test the
constitionality of the CIA funding mechanism.

In the absence of any Supreme Court interpretation, I believe that
we can only take the Constitution to mean what it says so plainly:
That public funds must be publicly accounted for. This interpreta-
tion is all the more compelled by reference to the Journal clause of the
Constitution which was discussed this morning. The explicit reference
to secrecy in that clause with respect to publication of the Congres-
sional Journal shows that when the framers of the Constitution
thought secrecy was appropriate, they provided for it. They did not
provide for secrecy when it came to accounting for public funds.

Certainly we could all bog down in legal argument if we attempt to
determine, without the aid of the courts, the exact degree of detail
in which intelligence budgets must be disclosed to meet the constitu-
tional requirement. But that should not divert us from the first, basic
point, that no disclosure, as is the case at present, clearly violates the
constitutional mandate, while some disclosure, perhaps even a one-line
item for the intelligence community as a whole or a one-line gross
budget for each agency, would at least represent an attempt to meet
the minimal constitutional standard.

In view of the difficulties I have mentioned in getting a judicial solu-
tion, it is vital that Congress take action to right this constitutional
wrong rather than permitting it to remain without a remedy because of
what is essentially a legal technicality.

Another important benefit would issue from the publication of gross
figures attributable to the intelligence community. These sums would
then no longer have to be hidden in other agencies' budgets. The present
practice of accounting for intelligence funds under other headings
makes the entire Treasury Department accounting suspect, and some
certain unknown portions of it outright fabrications.

I think it is very important to add that considerations of national
security, which have been raised in defense of the present system, may
not suspend constitutional requirements except perhaps under the most
rare and unusual circumstances. As authority for that proposition. the
Pentagon Papers case has already been discussed, where the Supreme
Court refused to abandon the constitutional guarantees against prior
censorship even in the case of an alleged risk to the national security.

Another example is Gravel v. United States, where the Supreme
Court found itself precluded by the Speech or Debate clause of the Con-
stitution from looking into the case of a Senator who read classified
documents into the public record.

My basic point here is that I believe the Constitution requires the
publication of intelligence budgets, at least in the aggregate, and that I
further believe that it is up to this committee to assure that the con-
situtional requirement is met.

At the same time, I think it should be pointed out that such disclo-
sure has not been shown to compromise the national security in any
event. Opponents of disclosure have expressed the conclusion that re-
lease of gross intelligence budget figures would over the years have a
negative effect on the nationa security, but none has ever, that I am
aware, demonstrated that this is in fact a valid theory.

90-784 O-M7 9
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The remoteness of the connection between a gross budget figure and
the substance of any particular program, let alone the identity of a for-
eign agent, makes this theory suspect. Numerous past leaks about the
intelligence budget have certainly provided ample opportunity for
evaluations of any harm they may have done, but such analyses have
not been forthcoming. Moreover, and I believe this is critical, where
the course the opponents of disclosure favor appears to violate the
Constitution, a very heavy burden is on them to show that the national
security would be compromised by anything less than complete secrecy
about intelligence funding. Those who would comply with the Con-
stitution by publishing budget figures should not be given the burden
of disproving this unsupported theory.

To sum up this point, I believe that by disclosing intelligence agency
budgets in gross form if not in greater detail, this committee could
assure that constitutional requirements were met, and the other bene-
fits of disclosure secured, without causing more than vaguely specula-
tive risk to our national security. Indeed, to hark back to a point
made a while ago, it seems to me that in the long run the essential
values and freedoms we seek to protect may be much more endangered
by maintaining secrecy in violation of the Constitution than they
possibly could be by the disclosure of gross intelligence agency budgets.

I'd like to now turn briefly to specific points which I believe must
be included in any legislation originating in this committee, if Con-
gress is to regain effective control over CIA spending.

First, as you know, the Central Intelligence Agency Act of 1949,
in providing for funding the CIA through transfers, states that sums
may be transferred to the CIA from other Government agencies and
may then be expended "without regard to limitations of appropriations
from which transferred." To avoid any possibility that this provision
will be used in the future to override the will of Congress, future
authorizations of CIA funds should specify that no additional amounts
may be transferred to the CIA on the authority of the 1949 act. If
the Agency retains even a theoretical authority to obtain funds
through secret 1949 act transfers, the new congressional appropria-
tion scheme will be rendered suspect, and Congress and the public
will be left, if anything, in a worse position than we are in now,
when at least we know what we do not know.

The same thing will be true if the CIA is permitted to retain any
profits from its foreign proprietary operations without a proportionate
reduction in its budget authorization. The CIA must be required to
account to this committee for all funds earned by CIA proprietaries.

Finally, a point about the General Accounting Office that I believe is
vital. As a practical matter, control over intelligence community
spending can only be effective if it includes the power to make inde-
pendent audits. Congress has this capability in the GAO, which for
several years has been performing regular audits of sensitive bodies
such as the Energy Research and Development Administration. How-
ever, for many years, the GAO has not been given access sufficient
to audit the CIA and most other intelligence agencies. This has been
true despite, so far as I know, not one serious allegation by the intel-
ligence community of any leak of confidential information by the
GAO. Moreover, the competence of the GAO is well known and widely
admired.
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GAO representatives have made it clear that additional legislative
authority is required if the GAO is to audit the CIA and certain
other intelligence agencies. Such legislation might take any number of
forms. One possibility is to enlarge the GAO's audit authority with
respect to funds which may be expended solely on the certificate of a
department head. Alternatively, the GAO could be given explicit
legislative authority to audit the intelligence agencies, and the agen-
cies could be required to give the GAO access to the information it
needs. Finally, the GAO should probably be granted the subpena
power which it presently lacks. Unless it legislates some such addi-
tional authority for the GAO, Congress will have no way of deter-
mining whether the CIA and other intelligence agencies are honoring
the laws that govern their expenditures and their activities. Without
this necessary check, congressional control in this area may be an
illusion.

I wish to close my remarks by respectfully urging that you include
in any authorization legislation you propose a requirement that the
intelligence agencies give full access to the General Accounting Office
as a condition of receiving their funds. I have no doubt that appro-
priate measures can be worked out to preserve necessary security, as,
mdecd, they have been when GAO has audited other highly sensitive
agencies.

Thank you.
Senator HATHAWAY. Thank you, Ms. Schwartzman.
Mr. CLINE. Mr. Chairman, I am Ray Cline and I have to catch an

airplane at 1 o'clock. Could I stand on the statement, or would you
like for me to make a 2-minute statement?

Senator HATHAWAY. Why don't you make a summary statement?
[The prepared statement of Mr. Ray Cline follows:]

PREPARED STATEMENT OF RAY S. CLINE, EXECUTIvE DIRECTOR, GEORGETOWN CENTER
FOR STRATEGIC AND INTERNATIONAL STUDIES AND FORMER DEPUTY DIRECTOR OF
CENTRAL INTELLIGENCE

The fundamental principle of successful intelligence operations, I believe, is
never to waste effort in keeping anything secret that you can live with while
doing it openly. This principle simplifies the dreadfully complex life of secret
intelligence. Consequently, in my view it is better for the intelligence agencies
to reconcile themselves to public disclosure of the intelligence budget than to
struggle any longer to keep it more or less secret. The main reason is that con-
siderable benefit derives from the public support that will be won in an open
society if Congress knows and publishes, as the Constitution seems to require,
the gross sum of expenditures on intelligence activities by the intelligence agen-
cies of the U.S. Government.

For these reasons I conclude that the authorization bill for the total program
budget of the entire U.S. intelligence community ought to include a dollar total
and the budget of the Defense Department or the Executive Office of the Presi-
dent ought to include a line item for "intelligence collection, processing, analysis,
reporting and the management of intelligence resources."

This total, if restricted to activities and resources primarily dedicated to
national intelligence activities, as distinct from tactical military training and
readiness operations, will be smaller than most citizens think-something less
than one-half of one percent of our Gross National Product (GNP). Knowledge
of this expenditure total will give only marginal additional advantages to for-
eign intelligence services since our society is already so open to their inquiries
that I am quite confident they-especially the KGB of the U.S.S.R.-already
have a fairly accurate picture of the gross magnitude of our intelligence effort.
If increased confidence in CIA and the other intelligence agencies results in the
United States from disclosure of the total dollar cost of the intelligence program,
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then the harm done by firming up Soviet and other foreign estimates of this
figure will be minimal. The key test will be whether the Congress, having decided
to make this total cost'public, will be able to resist the inevitable pressures from
hostile and curious critics of government to proceed to provide breakdowns of
individual agency and functional program costs. Such detailed breakdowns of
costs would enable the KGB to zero in on actual intelligence operations which
they would-as a result of this precise knowledge-be better able to identify,
frustrate or penetrate. These are the dangers of budget disclosure-deriving from
detailed expenditure breakdowns and not from disclosure of a gross total through
Congressional action on normal authorization and appropriation bills for the
intelligence community.

This view is not recently arrived at but is the result of careful reflection on
the pros and cons as a result of 31 years of experience in intelligence-related jobs
in the U.S. Government. My conclusions on this problem were set forth last year
in my book on CIA, "Secrets, Spies and Scholars," p. 259, as follows:

"One perennial question that arises is whether Congress ought to publish the
intelligence budget as such or whether it should continue to be hidden in the
huge Defense Department budget because this information is too revealing and
too useful for foreign governments. There is a provision of the Constitution
requiring that 'a regular statement and account of the receipts and expenditures
of all public money shall be published from time to time.' Critics find the hidden
CIA funds in violation of this requirement. In my view, a very broad program
budget giving only the total of national intelligence expenditures could be pub-
lished annually without giving more than marginal advantage to foreign intel-
ligence agencies. Our society is so open that any sophisticated espionage or-
ganization can easily determine the general dimensions of the U.S. national
intelligence program. While I wish we did not have to give the exact figures
each year so that strategic planners in Moscow and Peking would know whether
we were expanding or contracting our intelligence efforts, the marginal value of
this information over and above what Soviet and other spies can now get is so
small that it is less important than the gain in Congressional and public con-
fidence in the accountability of our intelligence system that probably would
come from publication of total budget costs. In the public media these are usually
grossly exaggerated. If the Congress and the President can agree to go no fur-
ther in breaking down into detail the total budget figures and the general descrip-
tion of intelligence functions, the net gain would justify public release of this
information and tend to legitimate and regularize the work of Congressional
oversight."

TESTIMONY OF RAY CLINE, EXECUTIVE DIRECTOR, GEORGETOWN
CENTER FOR STRATEGIC AND INTERNATIONAL STUDIES, AND
FORMER DEPUTY DIRECTOR OF CENTRAL INTELLIGENCE
AGENCY

Mr. CLINE. All right. I am sorry to interrupt but I have given a short
prepared statement to the committee staff.

I simply want to say after listening to Ms. Schwartzman and the
legal experts this morning, I don't believe that the Constitution is
going to answer your difficult question as to how much detail to dis-
close about the intelligence budget, and I would like to simply make
a proposition based on the experience of worrying about these things
in the intelligence community. It runs along the following lines.

The fundamental principle I would follow is that it is not worth
wasting effort to keep something secret if you can live with it when
it becomes open. I think most of us here feel that the total-most of
the experts you have consulted feel that the total aggregate sum of
the intelligence community budget is something that could be revealed
without doing any very serious damage.

Therefore I would like to urge this committee to accept the proposi-
tion that some public support might be won and some public criticism
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might be cast aside if that aggregate sum were given. The key test
then would be whether this committee and the Congress, having de-
cided to make that total cost figure public, has the capability to resist
the inevitable pressures from hostile and curious critics to proceed
to further breakdowns. If you can feel confident in your minds that
you have that capability, then I think the net gain on balance from
the point of view of an old intelligence officer is go with the total
figure but nothing else.

Thank you very much, sir.
Senator HATHAWAY. Thank you.
I for one don't have that confidence. While there are 50 Members

of both parties who know it now, there are probably 150 staff people
in addition to that.

Mr. CLINE. It may be a lost cause anyway.
Senator HATHAWAY. It may be that all you need to do is just open

the door and reveal one figure, and then you would be questioned over
and over again by various reporters. For instance, the New York Times
published a figure a little while ago and then many of us were called
about various figures and they said, "Well, this figure's out, does it
mean this, does it mean that?" and so forth, and I am sure the same
thing would happen.

Mr. CLINE. Well, if that is your conviction, then obviously any state-
ments would be rather worthless because people will press for more
detail and get it, but if you could hold the line and it would dissuade
criticism, the total figure-

Senator HATHAWAY. But don't you think the fact that 50 Members
now know it is enough? You have this committee, and you will also,
quite probably have a committee established in the House in the future
with a rotating membership. Isn't that a good enough assurance to
the general public that the money is being spent wisely?

Mr. CLINE. It certainly is a good enough assurance for me. I am
afraid also that it is probably an assurance that more details will
come out, whether or not you publish this figure. So in a sense that
makes the question of the general figure moot.

Senator HATHAWAY. Thank you.
Mr. CLANE. Thank you, Mr. Chairman. I am awfully sorry to ask

for a special hearing.
Senator HATHAWAY. That's all right.
Mr. Phillips?
[The prepared statement of Mr. David Phillips follows:]

PREPARED STATEMENT OF DAVID ATLEE PHILLIPS, PRESIDENT OF THE ASSOCIATION
OF FORMER INTELLIGENCE OFFICERS

Mr. Chairman, I am pleased to be here representing the Association of Former
Intelligence Officers in response to the invitation in your letter of April 6, 1977.
We believe, as you do, that the question of whether there should be disclosure
of any of the funds authorized for the intelligence activities of the government
is a most serious one deserving very careful consideration by the Congress.

Let me explain, that our Association, which I represent today rather than
speaking as an individual, is composed of 1,700 men and women from govern-
ment who in the past have had principal duties in the field of intelligence. They
come from all civilian and military services. Our membership is not open to
anyone presently active in an intelligence assignment.

With me today is John S. Warner, a member of our Board of Governors and
Legal Advisor to the Association; I will ask him to respond to any questions
concerning the legal or constitutional aspects of this issue.
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Many of us have studied the issue. We have read the Final Report of the
Senate Select Committee, the floor debates in the Senate on June 4, 1974, and in
the House on October 1, 1975, and various court decisions including U.S. v. Rich-
ardson in the Supreme Court and the recent opinion of the U.S. Court of Appeals
for the District of Columbia in Michael J. Harrtngton v. George Bush, as Direc-
tor of the Central Intelligence Agency, et al. We recognize that there are many
pros and cons on this issue. Nevertheless, in surveys of our membership-in early
1976 and in recent weeks-the Association comes down firmly on the side of not
disclosing even a total figure for all intelligence activities. We are not all agreed
on this, but that is clearly the viewpoint of the majority of our members.

First, and perhaps most importantly, we do not believe our government should
make easier the task of our adversaries. Disclosure would substantially help
them. If the Soviets were to publish a total intelligence figure (which we could
believe) this certainly would be of substantial aid to the U.S. government. Aside
from erasing uncertainty, it would save significant analytical dollars. It has
been said that the Soviets already know our total figure-but this is not neces-
sarily true. There is a difference between media conjecture and assertions by
some former intelligence officers and official figures published formally by either
the Executive Branch or the Congress.

Secondly, it has been argued that each member of Congress has a right to
know such a figure and disclosure would permit a more informed vote. This
argument does not stand up when, as I understand it, any member can or may
be informed of these figures on a classified basis.

Thirdly, I am concerned about what would probably be the beginning of an
erosion process. A total figure will bring calls for a breakdown, initially as to
allocations to components and then as to major projects or activities. Step by
step, piece by piece, this would carry us to a point where truly serious harm to
our intelligence activities would be the result.

Finally, there is the argument of the people's right to know. Within our system
of government there has always been a balancing of this right against the needs
of diplomatic negotiations, national defense, intelligence and other areas. There
is ample precedent for secrecy, going back to debates in the Constitutional Con-
ventions and the use of a secret fund during the administrations of Washington
and Madison, and even a secret appropriations act in 1811. Certainly, appropria-
tions for the Manhattan Project were secret. Since the establishment of CIA in
1947, Congress by legislation, and all administrations. have consistently supported
the need for secrecy concerning intelligence budgets. This issue was squarely
before the Senate on June 4, 1974 with three hours allotted for debate. The
recorded vote to retain secrecy was 55 to 33. Similarly, there was extensive
floor debate in the House on October 1, 1975 resulting in a recorded vote to sus-
tain secrecy of 267 to 147. Rather than repeat the arguments made I refer you
to those debates.

Mr. Chairman, I recognize that times do change and that is precisely why
this issue is being considered today. But my colleagues and I believe the need for
good intelligence continues. I urge you to avoid any steps which might lead to
the atrophy of American intelligence. In some respects, the arguments for dis-
closure intimate that the Committee structure established by the Congress in
the past has not been adeouate to deal with intelligence. But today there is a
new Committee structure. Should you not see how it works before taking steps
that might be irreversible? In any event, it is you and the other members of
Congress who will be weighing the considerations for and against disclosure.
I hope the views of former intelligence professionals will be useful to your
deliberative process.

TESTIMONY OF DAVID PRILLIPS, ASSOCIATION OF FORMER
INTELLIGENCE OFFICERS

Mr. PHILLIPS. Mr. Chairman, in the interest of time, I am going to
skip over parts of my printed statement for the record, but then I am
going to make some informal remarks.

I am pleased to be here representing the Association of Former In-
telligence Officers in response to the invitation in your letter. We be-
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]ieve, as you do, that this is a very important and serious question for
Congress.

Let me explain that our association-which I represent today, rather
than speaking as an individual-is composed of 1,700 men and women
from Government who in the past have had principal duties in the
field of intelligence. They come from all civilian and military services.
Our membership is not open to anyone presently active on an intel-
ligence assignment.

Today with me is Mr. John S. Warner, a member of our Board of
Governors and legal adviser to the Association, and he will be in a po-
sition to respond to any questions concerning legal or constitutional
aspects of this issue.

We have recently had a poll of our membership, which follows a
similar poll taken 1 year ago, and there seems to be no question-
perhaps it is predictable-that former intelligence officers come down
firmly on the side of not disclosing even a total figure for all intelli-
gence activities. All of the responses to our poll of last year and of
this year certainly are not predictable. For instance, last year in re-
porting to Senator Ribicoff's Government Operations Committee, I
was surprised to find that a majority of former intelligence officers fa-
vored the idea of the Congress being advised in advance of covert
action. And in this case we certainly have a majority. We do not all
agree on it, but it is a majority.

First, and perhaps most importantly, we do not believe our Govern-
ment should make easier the task of our adversaries. Disclosure would
substantially help them. If the Soviets were to publish a total intel-
ligence figure-which we could believe-this certainly would be of
substantial aid to the U.S. Government. Aside from erasing uncer-
tainty, it would save significant analytical dollars. It has been said that
the Soviets already know our total figure. But this is not necessarily
true. There is a difference between media conjecture and assertions by
sonic former intelligence officers, and official figures by either the exec-
utivo branch or the Congress.

Second, it has been argued that each Member of Congress has a right
to know such a figure, and disclosure would permit a more informed
vote. This argument does not stand up when, as I understand it, any
Member can or may be informed of these figures on a classified basis.

Third, I am concerned about what would probably be the beginning
of an erosion process. A total figure will bring calls for a breakdown,
initially as to allocations to components, and then as to major projects
or activities. Step by step, piece by piece, this would carry us to a
point where truly serious harm to our intelligence activities would be
the result.

Mr. Chairman, I recognize that times do change, and that is pre-
cisely why this issue is being considered today, but my colleagues and
I believe that the need for good intelligence continues. I urge you to
avoid these steps which might lead to the atrophy of American
intelligence.

In some respects, the arguments for disclosure intimate that the
committee structure established by the Congress in the past has not
been adequate to deal with intelligence. But today there is a new com-
mittee structure. Should you not see how it works before taking steps
that might be irreversible?
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In any event, it is you and the other Members of Congress who will
be weighing the considerations for and against disclosure.

Mr. Chairman, to speak more informally, and to try and get across
perhaps some of the flavor of the way former intelligence people think
about this issue, I must really discuss it in the sense of openness in
American intelligence.

During the last couple of days-I was here yesterday-we have
heard a lot about the citizens' right to know, citizens' pressure, one of
the reasons that the budget should be disclosed. Another reason is that
if we were to publish a total budget it would give the intelligence
community a certain credibility and confidence which they certainly
don't enjoy now. My point is, is that true? This morning there was a
discussion about a recent poll. There was a poll in the Indianapolis
News taken just after the first of the year. This is done annually. And
the poll was in two sections. The first section asked the reporters and
editors of the Indianapolis News to name the 10 most important news
stories of 1976. The editors and publishers chose the Presidential elec-
tions No. 1, and the CIA-FBI scandals as No. 2.

And then the readers of the paper were polled. They, too, chose the
Presidential election as the No. 1 news story of the year-but did not
mention the CIA-FBI scandals in the remaining nine answers that
they gave.

I believe this is relevant in the sense that the people from Indian-
apolis certainly expect Senator Bayh to be part of this congressional
committee which sees that the intelligence community is not taking
on adventures that it should not, but I believe that they will be satis-
fied with that and publishing a budget figure won't help them.

I think what it boils down to is the answer to a question which was
asked here yesterday, a very good question by one of the Senators, who
asked Mr. Colby: Why can't we carve out certain areas of intelligence
operations, identify them-and he did, about six different aspects-
why can't we carve these out and then just talk about the rest? The
way that we feel as former intelligence officers I think may be ex-
plained by a story that I heard a short time ago about a little Mexican
boy who achieved some renown because he could sculpt such marvelous
donkeys out of stone. He was only 11 years old and someone asked
him: How is it that you are able to do this? He said, well, it's easy.
I get a big rock and a hammer and chisel, and I keep chip, chipping
away all the parts that don't look like a donkey.

We are concerned about the chipping away that has been going on
for 2 years in the intelligence committee. Soon we are going to end up
with something which could be recognized, at least by experts, as
sources and methods.

Actually, we who were in intelligence have felt that American in-
telligence has been uniquely open for a number of years. There are
frequent remarks because we now have signs which point the way to
the CIA building. The fact is that those signs went up when the
building was erected in the early sixties, and at the request of Amer-
ican Presidents, were taken down. Finally James Schlesinger said,
"Yes, we want the signs again." That was a long time ago. Long be-
fore the current controversy concerning intelligence. It was a part
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of my duty at CIA to take time off to talk to visiting college groups,
high school students, businessmen, that sort of thing.

Then we had the situation of the Swedish professor who wrote to
10 intelligence services around the world and asked for information
about each service. He received an answer from one: the CIA. Nine
of them said "No." As a matter of fact, the diplomatic representative
of one country told him he was totally demented to ask such a ques-
tion. We in CIA were a little concerned because the CIA sent him
a package which weighed 21/2 pounds.

Then came the deluge in 1975 and 1976. There were times when we
felt that the openness and the amount of detail in the scrutiny was
almost intolerable during the investigations of the Church commit-
tee. We saw that William Colby found himself in a situation where
he was describing the characteristics of a particular lock in a particu-
lar vault in the CIA-and he was doing this on national television.

During that period of early 1975, before I left the CIA, one day I
was leaving the building with a colleague who was about to go over-
seas to an area where the protection of his identity was essential for
his effectiveness and perhaps to his survival. As we were leaving the
front entrance of the building there was a sign placed there. My col-
league saw it and he blanched and sought other transport. Because we
were about to board the shuttle bus which takes CIA employees around
town, and the sign read: "A national television network will be tele-
vising the shuttle bus and its passengers today."

Now, my point in all of this is simply to say that as a threshold de-
cision in the business of being open in American intelligence, I hope
the committee will realize the proportions of budget disclosure. It will
affect our intelligence capabilities. And I am thinking now particu-
larly of those human sources so important to us in fields of science.
nuclear development, research, and development, the kind of people
who, reading in the papers that one more step has been taken to open
up American intelligence, will say thanks but no thanks when asked
to cooperate.

I am in a unique position because on almost a daily basis there are
former members of intelligence services joining our organization.
They have come out of the meatgrinder for the last couple of years.
American intelligence, I think will survive, but it is battered.

This committee is dedicated to controlling American intelligence
and seeing that it doesn't commit the abuses that it has in the past.
We certainly know you are trying to protect American intelligence.
We certainly need you and need you badly.

The record of this committee and the Church committee before it
has been a very good one-responsible recommendations and no
leaks-and we appreciate that. But we do hope that we won't have
another contribution to the chip, chip, chipping away. Indeed, the dis-
closure of even a total figure would be a whack at carving out that
figure that foreign experts could recognize as sources and methods.

Thank you, Mr. Chairman.
Senator HATHAWAY. Thank you.
Mr. Shattuck.
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[The prepared statement of Mr. John Shattuck follows:]

PREPARED STATEMENT OF JOHN H. F. SHATTUCK, DIRECTOR, AMERICAN CIVIL
LIBERTIES UNION, WASHINGTON OFFICE

My name is John Shattuck. I am an attorney and the Director of the American
Civil Liberties Union, Washington Office. The ACLIU is a nationwide, non-
partisan organization of more than 275,000 members, devoted entirely to pro-
tecting and advancing the Bill of Rights. The organization has long defended
the public's right to know what its government and elected officials are doing,
and in recent years it has frequently participated in efforts in the courts and
in Congress to curtail government secrecy.

LITIGATION CHALLENGING INTELLIGENCE BUDGEr SECRECY

The ACLU's particular interest in the issue at hand-the secrecy of intelli-
gence budgets-is reflected in two important lawsuits which, for different rea-
sons, failed to resolve the question now before this Subcommittee. I was counsel
in both of these suits.

In 1973 the ACLU represented William Richardson, a private citizen who had
sued the CIA and the Department of the Treasury to compel those agencies to
provide the public with a "regular Statement and Account of the Receipts and
Expenditures of all public money" by the CIA, as required by Article I, Section 9,
Clause 7 of the Constitution. The Supreme Court resolved this litigation by
holding, 6-3, that Mr. Richardson lacked standing in his capacity as a citizen-
tax-payer to bring suit. In reaching its decision, however, the Court indicated
that "it is clear that Congress has plenary power to exact any reporting and ac-
counting it considers in the public interest," doubting only "whether the Framers
of the Constitution ever imagined that general directives to the Congress or the
Executive would be subject to enforcement by an individual citizen." United
States v. Richardson, 418 U.S. 166, 179 (1974) [emphasis supplied].

Two years after the decision in Richardson, the ACLU filed suit on behalf of
Morton Halperin, who had unsuccessfully sought under the Freedom of In-
formation Act to obtain the total figure for expenditures by the CIA in Fiscal
Year 1974 and the total CIA budget authority for Fiscal Year 1976. In the Hal-
perin case, we argued that these two figures were neither properly classified nor
specifically exempt from disclosure by statute, and thus subject to mandatory
release under the FOIA, quite apart from the Constitutional requirements of
Article I, Section 9, Clause 7. The District Court rejected this claim on the
ground, inter alia, that it was bound under the FOIA to limit its review to the
narrow question of whether the required procedures had been used in classifying
the figures. The Court did not-and claimed that it could not-take into account
any larger question of the public's interest in disclosure of the CIA budget.
llalperin v. Colby. Oivil Action No. 75-076, - F. 'Supp. (D.)D.C. 1976).

There are two conclusions to be drawn from this litigation. First, it appears
unlikely that the courts will resolve the merits of any dispute about how much
budgetary secrecy is compatible with the Constitution. An individual litigant
seeking to enforce the Statement and Account Clause will find it impossible to
satisfy the standing requirements enunciated in Richardson and other recent
Supreme Court decisions. On the other hand, the Freedom of Information Act,
unless amended, is unlikely to be construed by any court to permit a searching
probe and evaluation of the claim of budget secrecy made by the CIA or any
other intelligence agency.

A second conclusion to be drawn from the litigation is that, apart from pro-
cedural and jurisdictional problems, there appears to be judicial agreement that
the Statement and Account Clause does require at least partial disclosure of the
budgets of all federal agencies, including the CIA. Both the Court of Appeals
and the Supreme Court in Richardsoi interpreted the Clause to mandate dis-
closure-assuming Congressional enforcement-and disagreed only about the
extent or degree to which secrecy would be permitted. Chief Justice Burger in
his majority opinion in Richardson, 418 U.S. at 178 n.11, concluded that while
the available evidence is not "conclusive . . ., historical analysis of [the Clause]
suggests that it was intended to permit some degree of secrecy in government
operations." Justice Douglas in dissent cited the debate on adoption of the Clause
and maintained that it would be "astounding" to say that "Congress has the
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power to read the clause out of the Constitution when it comes to one or two or
three agencies" [418 U.S. at 200-01]. Although the majority and dissent are far
apart on the standing issue, their differences on the merits are relatively insub-
stantial. Burger argued for "some degree" of secrecy, but did not make a case
for exempting an entire agency; Douglas recognized that Congress has some
"discretion" on accounting, ibut certainly not a discretion to ignore the Constitu-
tional mandate.

The history and meaning of the Statement and Account Clause has been
extensively explored in several recent studies' and requires only a brief sum-
mary here. The debates preceding adoption of the Clause contain no evidence
that the framers intended any generalized exception to disclosure to exist.
George Mason, who proposed the Clause, "could not conceive that the receipts
and expenditures of public money ought ever to be concealed." 3 "Elliot's Dc-
bates on1 the Federal Constitution" 459. Madison, who proposed amending the
Clause to require publication to be "from time to time" rather than "annually,"
argued that publication at a convenient rather than a fixed time would provide
"more full and satisfactory" disclosure. 3 Farrand, "The Records of the Federal
Constitution of 1787," 326. There was no recorded disagreement at the debates
with Mason's assertion that the public has a "right to know" how all public
money is being spent. The only issue was how to make budget information
available in such a manner as to promote, in Mason's words, its "thorough com-
prehension" by the public. As adopted, therefore, the Statement and Account
Clause appears to be clear, concise and general in its mandate.

What about the practice of budget secrecy in the two centuries since the
Clause was adopted? Although there have been instances in which certain types
of expenditures have not been publicly accounted for, there is not a single example
apart from the CIA and National Security Agency in which the entire agency
has been financed in 'total secrecy. Typical of secret funding practices was Con-
gress' secret appropriation of funds for the occupation of Florida during the
War of 1812, or the secret funding of the Manhattan Project during World War
II. More recently, the Atomic Energy Commission (now the Energy Research
and Development Agency) has been funded in part in secret, with cer~tain of its
projects appearing in the overall agency budget as "objects of a confidential
nature." In each of those instances, the secret spending figure was included in the
relevant agency total, and the need for secrecy was tied to a particular operation
and for a particular period of time. In short, there was no example of a whole-
sale exemption from the Statement and Account Clause until the CIA began to
assert such an exception after its creation in 1947.

THE "CONFIDENTIAL PURPOSES" APPROACH TOWARD DISCLOSURE

While ithere are no other instances of blanket secrecy apart from the CIA, and
NSA, a variety of agencies whose activities are at least as sensitive as the activi-
ties of those two agencies have long followed a "confidential purposes" approach
toward budget disclosure. Since 1793 Congress has appropriated funds directly to
sensitive agencies and has publicly specified the percentage of such funds which
are to be used "for confidential purposes" without detailed accounting. For
example, the FBI, Department of State, Atomic Energy Commission (now
ERDA), Defense Intelligence Agency and Nuclaer Regulatory Commission are
all funded to varying degrees in this manner. Nevertheless, even where intelli-
gence activities are treated as a confidential purpose, the total amounts spent for
such activities by each separately funded agency is publicly disclosed. For exam-
ple, the Appendix to the Budget of the United States Government for Fiscal Year
1976 includes budget estimwates for Army Personnel intelligence and coimuni-
cations activities (Budget Appendix at 26S), Navy intelligence operation and
communications activities (Budget Appendix at 268), and Defense Nuclear
Agency intelligence and communications activities (Budget Appendix at 281).

The annual publication of this kind of intelligence spending seriously under-
mines the CIA's contentions that its entire budget must be protected from dis-
closure. As the Church Coommittee concluded in the chapter in its final report

I See especially Note, "The CIA's Secret Funding and the Constitution," 84 Yale Law
Journal, 608 (1975) : "Cloak and Ledger: Is the CIA Funding Constitutional?" 2 Hastings
Constitutional Law Quarterly, 717 (1975) : Note, "Fiscal Oversight of the Central Intelli-
gence Agency: Can Accountability of the Confidentiality Coexist?" 7 New York University
Journal Int. L. & Pol., 493 (Winter 1974).
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on intelligence budget secrecy, "the claims about damage to to the national secu-
rity resulting from publication of the aggregate figure for each intelligence
agency must be viewed in the light of far more detailed, and continuing exposure
of the budgets of other agencies vital to the national security." "Foreign and
Military Intelligence." (Final Report of the Select Committee to Study Govern-
mental Operations with Respect to Intelligence Activities, United States Senate,
94th Cong., 2d Sess. (April 26, 1976), Bk I, at 381.) )

A "confidential purposes" approach to budget secrecy would tie the degree
of permissible secrecy directly to the statutory authority of the agency in
question. Obviously, one of the principal purposes of budget disclosure is to
permit Congress and the public to scrutinize intelligence expenditures closely
enough so that intelligence a'gencies are deterred from conducting activities
prohibited by statute or the Constitution. The American Civil Liberties Union
supports legislation pending in the House of Representatives to restrict domestic
intelligence activities to the investigation of crime and foreign intelligence
activities to the collection of information from mechanical and overt sources.
This legislation (H.R. 6051) provides for detailed intelligence budget dis-
closure as an important element of its enforcement scheme. Although the bill
would drastically curtail the amount of secrecy permitted in intelligence activi-
ties, it recognizes certain categories of permissible secrecy for military and
technical information. These categories could properly be considered to be for
"confidential purposes" and the budgetary details of such expenditures could be
exempted from disclosure under the Statement and Account Clause. Obviously,
the same analytical approach toward disclosure of detailed budget information
could be adopted in any legislation restricting and defining the jurisdictions of
intelligence agencies. In the context of this hearing it is the "confidential pur-
poses" approach toward disclosure that matters, not any particular legislative
scheme to reform the intelligence agencies.

THE ARGUMENT FOR BLANKET SECRECY

What, then, is the argument of the CIA and other intelligence agencies to
support their claims for blanket secrecy and exemption from the Statement
and Account Clause? A detailed exposition of this argument can be found in
the deposition of former CIA Director William Colby conducted in Halperin
v. Colby, 8upra, a copy of which I have submitted for the record. Close analysis
of Colby's contentions demonstrates. that they cannot override the Statement
and Account Clause, even if they were sufficient to overcome the FOIA claim in
Halperin.

Throughout his deposition Mr. Colby repeated the claim that disclosure of
the CIA budget and expenditure figures would provide an accurate "benchmark"
which would permit hostile governments to "refine" their estimates of CIA oper-
ations. The argument runs as follows:

"You have to realize that there have been a number of figures published by
the CIA on its activities. Now taking an official [total CIA budget or expenditure]
figure which would be accurate, that allows you to do a great deal of analysis
as to the degree of activity....

"You have statements issued about the size of our personnel; you have state-
ments issued about the kinds of operations we run. Some of these aren't official;
some of them are leaks.

"Some of them refer to certain types of operations, but then if you then
have a bench point, a benchmark against which you can consider these, then
your analysis can be very much helped in terms of breaking down the details
of our operations." [Colby Tr. at 9-10].

Colby used his "benchmark analysis" to respond to a variety of questions
designed to elicit specific factual information about his claim that disclosure of
the requested figures would damage the national security. Thus, he responded
with the "benchmark analysis" argument in answering questions about how
release of the budget figures would reveal any "objects of a confidential, extraor-
dinary or emergency nature" [Colby Tr. at 11-12] ; requests for real examples
or hypotheticals of damaging information that could be derived from disclosure
of the budget figures; [Colby Tr. at 22-23]; questions about what
action might be taken by a foreign intelligence sevice that would be
likely to damage the national security as a result of release of the
resulted figures [Colby Tr. at 26-28] ; questions about how release of the
total figures would reveal the identity of a particular intelligence program
[Colby Tr. at 47-48]; and questions about what event would be likely to occur
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that could be expected to cause damage to the national security if the requested
figures were revealed [Colby Tr. at 50-51].

Following this reasoning most of the information released by the government
every day could provide a useful "benchmark" for a foreign analyst, enabling
him to "refine" some estimate of some aspect of U.S. intelligence. Mr. Colby
himself admitted that "intelligence today is more and more the study of open
material" [Colby Tr. at 14 and 49]; and he made reference to the State of
the Union message and copies of Congressional appropriations as examples of
other "benchmarks" which could be useful to foreign intelligence agencies in the
analytical process he had been describing. [Colby Tr. at 59].

According to the "benchmark analysis" argument, a foreign intelligence agency
would attempt to pinpoint all the CIA programs, add up their cost, and compare
that cost to the budget and expenditure "benchmark" figures. If that cost figure
comes to less than the benchmark, the foreign agency would search very hard to
find the programs it knows that it has not identified. Once these programs are
found, the foreign agency would take steps to thwart their implementation.

Because of the flexibility of the'CIA budget, however, a foreign analyst would
have difficulty knowing what programs are included in a CIA "confidential pur-
pose" budget or expenditure figures. Even if the analyst did know these programs,
it would still be difficultto estimate their size accurately. Assuming, however,
that the analyst was successful in getting this far in the process, he would still
have to discover the "missing" CIA programs. And even if he identified the other
(fIA activities, this does not mean the foreign agency could successfully neu-
tralize them.

A foreign analyst would encounter large hurdles at each step of the way in
completing the benchmark analysis described by Colby. Furthermore, no one,
including the CIA Director, would deny that there is a substantial difference
between a foreign analyst "refining" an intelligence estimate and a reasonable
expectation of damage to the national security. Mr. Colby himself stated that
he did not believe everything useful to a foreign analyst could reasonably be
expected to cause damage to the national security. Yet nowhere in his deposition
did Colby explain why release of intelligence budget and expenditure total
would threaten national security, while the availability of "sensitive" informa-
tion from public sources would not.

The implications of the blanket secrecy argument are staggering. Are the CIA
and other intelligence agencies so dependent on their protective shields of secrecy
that they require total insulation from the very public they purport to serve?
The Statement and Account Clause is one of the few public accountability pro-
visions in the Constitution, apart from the requirement of popular elections. Is
it to be overridden on the mere assertion that intelligence expenditures cannot be
publicly accounted for? Is the public also to be deceived by the lying and
manipulation which have become institutionalized under the CIA's cloak of
secrecy? If not, Congress must reject the argument for budget secrecy.

The constitutional requirement of a full accounting must carry the day. This
requirement is based not only on the Statement and Account Clause, but on the
public's First Amendment interest in maintaining an "uninhibited, robust and
wide-open debate" on public issues. New Yorks Times v. Sullivan, 376 U.S. 254,
260 (1964). As one commentator has noted, without a regular Statement and
Account for intelligence expenditures "neither Congress nor the public can deter-
mine whether the expenditures comply with the CIA's enabling laws, or with the
Constitution, and whether they have been made without waste or corruption.
Neither Congress nor the public can weigh CIA spending against that of other
agencies; the CIA's internal ordering of priorities cannot be analyzed." Note, "The
CIA's Secret Funding and the Constitution," 84 Yale L.J. 606, 6194-20 (1975).
Since these important, constitutionally protected purposes are frustrated by the
secrecy of intelligence funding, it is necessary to turn to the least drastic means
of maintaining the confidentiality of certain programs. Under this approach
the separate budgets of each intelligence agency should be disclosed in detail.
with the exception of those line items certified to relate to statutorily authorized
"confidential purposes."

Thank you for the opportunity to appear before the Subcommittee.

TESTIMONY OF JOHN SHATTUCK, DIRECTOR, AMERICAN CIVIL
LIBERTIES UNION, WASHINGTON OFFICE

Mr. SHArruCK. Thank you, Mr. Chairman.
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I would like to touch on several of the points in my prepared state-
ment which I believe have not been fully developed by other wit-
nesses, or have been developed in another direction from mine.

First let me say that the American Civil Liberties Union considers
the issue of intelligence budget disclosure to be of paramount impor-
tance in the larger effort to insure, as Mr. Phillips himself has sug-
gested, that intelligence activities are consistent with the Constitution
and our democratic form of government.

I differ with Mr. Philips in the sense that I believe that in many
ways, this issue, whether or not and how much the budget of the in-
telligence agencies should be disclosed, is a test of the will of this com-
mittee and of the Congress to conduct vigorous oversight of the intelli-
gence community. It is probably the first such test, and we think the
committee is fully prepared to meet it on the facts which support dis-
closure in a manner which I will set forth in some further detail.

The intelligence abuses which have been brought to light by the
Church committee came about in part because the agencies had little
built-in accountability to Congress or the public.

This lack of accountability-and I think that is the key term that is
at issue throughout these hearings-is nowhere better symbolized
than by the secrecy of the intelligence budgets. The first point to be
made about this secrecy is that it is flatly inconsistent with the con-
stitutional mandate, in the statement and account clause. However
one may dispute the history of that clause and the manner in which
it has or has not been applied, the clause itself is flatly inconsistent
with the blanket secrecy of the intelligence budgets.

The clause is one of the few provisions in the Constitution, apart
from the right of the people to elect their government in popular
elections, which makes the government accountable to the people. The
clause and the first amendment, which I think reflects some of the
same interests, serve the general purpose of accountability with respect
to public officials I think the committee has been searching for the
interest which the public has in the disclosure of the information in
the intelligence budgets, and I would identify it in a way that I don't
think has been adequately brought out yet this morning or yesterday,
as a right to make judgments, relative judgments about the spending
priorities that the public ultimately wants for its money. What is it
that the public wants to have its money spent on? How much money
should be spent on education? How much on defense, how much on
intelligence?

There is no way for the public to make that judgment right now,
and even the aggregate budget for the entire community, which we
submit is not a sufficient amount to disclose, but even that aggregate
amount would permit the public to begin to make those kinds of rela-
tive judgments which it has a right to make under the statement and
account clause, and under the first amendment.

Now, these judgments and these rights of the public should not be
overridden except by a showing of grave and overwhelming national
danger. Some views that have been expressed here by some members of
the committee have suggested that the opposite should be true-that
in fact, if there is any doubt, the Constitution itself should be sus-
pended-but I respectfully submit to the committee that this is the
kind of argument that got us into so much difficulty in the Watergate
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and the impeachment period, and I am sure that the committee will
disregard it.

The resolution that created this committee, Senate Resolution 400,
contains an indication of the kind of gravity that would be necessary
to override the statement and account clause or any other con-
stitutional provision with respect to secrecy, and that can be found
in the certification clause in section 8b(2) where "the threat to the
national interests of the United States posed 1by disclosure is of such
gravity that it outweighs any public interest in disclosure," and that
certification would have to be made by the President and upheld by
the Senate in order to prevent the disclosure of information, including,
presumably, budget information.

Now, the second point I want to make, apart from the interest which
I have identified that the public has in getting this budget informa-
tion, relates to the contrast between the budget secrecy practices of the
intelligence agencies on the one hand, and other sensitive defense and
national security agencies on the other hand. With respect to these
other agencies a great deal of budget information is available.

Although there have been instances in our history in which certain
types of expenditures have not been publicly accounted for, there is
not a single example that I am aware of-and I would like to be cor-
rected if I am wrong-apart from the CIA and the National Security
Agency, in which an entire agency has been financed in total secrecy, so
that even the aggregate budget items for those agencies cannot be ascer-
tained by the public.

*While there are no other instances of blanket secrecy since the begin-
ning of this country, a variety of agencies whose activities are at least
as sensitive as the activities of those two agencies, have long followed
a "confidential purposes" approach toward budget disclosure, and it
is that approach that the American Civil Liberties Union would urge
upon the committee for intelligence budget disclosure.

Since 1793, Congress has appropriated funds directly to sensitive
agencies, and it has publicly specified the percentage of such funds
which are to be used "for confidential purposes," without a detailed
accounting. For example, the FBI, the Department of State, the
Atomic Energy Commission, and, more to the point, the Defense Intel-
ligence Agency from time to time, and the Nuclear Regulatory Com-
mission are all funded to varying degrees in this manner. Nevertheless,
even where intelligence activities by these agencies are treated as a con-
fidential purpose, the total amounts spent for such activities by each
separately funded agency are publicly disclosed. For example, the Ap-
pendix to the Budget of the U.S. Government for Fiscal Year 1976
includes budget estimates for Army personnel intelligence and commu-
nications activities, Navy intelligence operation and communications
activities, and Defense Nuclear Agency intelligence and communica-
tions activities.

I think the annual publication of this kind of detailed intelligence
spending seriously undermines the CIA's contention that its entire
budget must be protected from disclosure.

And let me, without going through the rest of my prepared state-
ment, give you some indication of why we think the confidential pur-
poses approach is appropriate for this committee to adopt in ascertain-
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ing the degree of information to be published from the intelligence
budgets.

A confidential purposes approach to budget secrecy would tie the
degree of permissible secrecy directly to the statutory authority of the
agency in question. Obviously, one of the principal purposes of budget
disclosure is to permit Congress and the public to scrutinize intelli-
gence expenditures closely enough so that intelligence agencies are
deterred from conducting activities prohibited by statute or the
Constitution.

Now, the American Civil Liberties Union supports legislation that
would restrict by statute and apply a charter to the various intelli-
gence agencies in question. The legislation that we support has cate-
gories of permissible secrecy that are not unlike some of the categories
that Professor Emerson was referring to this morning, but I don't
want to get into a discussion of the details of any of the categories of
secrecy so much as to commend to the committee the statutory ap-
proach toward budget disclosure which I think would be flowing
directly from the charter restrictions that would be imposed on the
agencies.

The same analytical approach that is taken in H.R. 6051, the charter
legislation pending in the House that we support, could be adopted
with respect to restrictions and definitions of agency jurisdictions in
any legislation that might be developed to control the intelligence
agencies.

The point is that this confidential purposes approach would lead to a
line -by line disclosure of intelligence spending, consistent with the
statutory function of the agency in question. It would go beyond the
aggregate intelligence community disclosure, and would also go be-
yond the disclosure of lump sums for individual agencies.

For the time being, and until these statutory restrictions are en-
acted, there is no question that the aggregate figures for each agency
could and must, consistent with the statement and account clause and
the accountability of the agencies, be disclosed.

I think I will reserve for any questions you might have the balance
of my statement with respect to the arguments of injury that have been
made against disclosure during the course of the last 2 days.

Thank you, Mr. Chairman.
Senator HATHAWAY. Thank you very much, Mr. Shattuck.
Mr. Halperin.
Mr. HALPERIN.
[The prepared statement of Morton Halperin follows:]

PREPARED STATEMENT OF MORTON H. HALPERIN, DIRECTOR, PROJECT ON NATIONAL
SECURITY AND CIVIL LIRERTIES, CENTER FOR NATIONAL SECURITY STUDIES

Mr. Chairman: I appreciate this opportunity to present my views on whether
the budget of the CIA and other intelligence agencies should be made public.
Much of what I would want to say on this subject is included in an 'affidavit I
prepared as part of a lawsuit brought by the American Civil Liberties Union un-

der the Freedom of Information Act in an effort to obtain release of the CIA
budget figure. The committee has that affidavit and I assume it will be included
in the record of these hearings along with other papers from that case (Halperin
v. CIA, Civil Action No. 75-0676). If not, I would ask that you do so.

Today, I would simply like to comment briefly on two points: First, the stand-
ard that the committee should use in deciding what should be made public and
second, the real reasons, as I understand them, for resistance to making the
budget figures public.

I
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As this committee is well aware, the Congress has not established any stand-
ards to be used by the executive branch in determining what information should
be kept secret in the interest of national defense or foreign policy. Until recently,
Congress left the President free to decide on procedures and criteria for classifi-
cation. In amending the Freedom of Information Act in 1974, Congress simply
required that the executive branch observe the procedures of the Executive order
on classification. That Order, 11652, in its preamble makes reference to the pub-
lic's right to know but in its operational sections sets criteria for secrecy which
relate only to injury to national security from disclosure. Thus, the definition of
"confidential' is whether release "could reasonably be expected to cause damage
to the national security." There is no requirement that the estimated damage be
weighed against the importance of the information for public debate.

I would urge this committee to adopt a different standard in deciding what in-
formation it will make public. Over the longer run I would hope that the Con-
gress would legislate a classification system which properly balances the pub-
lic's right to know against the legitimate requirements of national security.

In the meantime the Congress is, of course, in no way limited by the standards
of the Executive order. In deciding whether to release the budget figures the com-
mittee should, in my view, explicitly adopt its own standard. Such a standard
need not be developed anew. Rather, it can be found in the resolution of the 94th
Congress establishing this committee, Senate Resolution 400, in providing that
the President can ask this committee to reconsider a decision to release informa-
tion. In order to do so the President must certify that:

"The threat to the national interest of the United States posed by such dis-
closure is of such gravity that it outweighs any public interest in the disclosure."
Senate Resolution 400, sec. 8(b) (2), 94th Cong., 2d sess.

I would urge the committee to apply this standard in its own deliberations. If
it does so, it will have no difficulty reaching the judgment that the budget figures
should be made public.

Permit me now to turn briefly to the major arguments against disclosure. Al-
though arguments are made about the adverse consequences of releasing even the
single figure, William Colby, with commendable honesty, has admitted that his
major concern is that if a single figure is released, there will be pressure to re-
lease additional numbers. He cites with horror the detail of the atomic energy
budget now made public. The committee may wish to inquire into the question
of whether any injury has resulted from the release of those additional figures.

James Schlesinger, with equal candor, has suggested that releasing the CIA
budget figure would lead to pressure to reduce spending on intelligence matters.

I think Messrs. Colby and Schlesinger are both correct, but I draw the opposite
conclusion from these predictions. Releasing a single figure will generate pressure
to release more, but so it should. As much of the intelligence budget as possible
should be released. I would exclude only those details where the threat from
disclosure is of "such gravity that it outweighs any public interest in dis-
closure." Obviously, the lack of public interest in some details should be weighed
along with the estimated harm.

If Mr. Schlesinger is right, then that is as it should be. Surely it is unaccept-
able to keep budget figures secret in order to keep public pressures from influ-
encing how the Federal Government spends our tax dollars.

Let me conclude, if I may, with a procedural suggestion. I would propose that
the committee, this year, simply make the total budget figure for each intelligence
agency and the overall total public. It should at the same time instruct the
intelligence agencies to proceed in the future as other national security agencies
do, submitting as much of the budget and its justification as possible in public
and the remainder in secret.

Mr. Chairman, I am grateful for the committee's invitation to participate in
these hearings and I am, of course, available to answer the committee's questions.

TESTIMONY OF MORTON HALPERIN, DIRECTOR, PROJECT ON NA-
TIONAL SECURITY AND CIVIL LIBERTIES, CENTER FOR NA-
TIONAL SECURITY STUDIES

Mr. HALPERIN. Mr. Chairman, I am painfully aware that your
lunch hour is getting shorter-

Senator HATHAWAY. Don't worry about it. Go ahead.
90-784 0-77 10
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Mr. HALPERIN. Let me first try to deal with the question of whether
release of one figure will require you to release additional figures. I
think it will, and I think it is misleading if anybody goes ahead and
says we are going to release one number and that is all we are going to
do. I also think one has to recognize that releasing the one number is
not going to get you-is not going to get anybody very far. I mean, we
will learn that it is $8.2 billion or $8.6 billion or $9 billion. If it is $40
billion, obviously, that would make a substantial difference, but I
assumed that based on this discussion, that the number is not very
different than what everybody thinks it is.

But in my view, the committee should release much more. That is,
the intelligence agencies should not be treated any different than the
Defense Department, ERDA, or any of the other sensitive parts of the
U.S. Government. The standard should be that all information should
be made public except that information that is properly kept secret
under some standard.

And the standard I would 'urge upon you is the standard that is
in the bill creating this committee. That is, if the committee wants
to release information, the President can ask you to reconsider that
decision only if he certifies that the threat to the national interest of
the United States posed by such disclosure is of such gravity that it
outweighs the public interest in disclosure.

Now, that seems to me the standard that the committee ought to
use itself, and that the committee ought to go through the entire in-
telligence agency budget asking itself about each of the major figures,
whether or not the disclosure of that figure fits that criteria. And my
guess is that if you do that, you will discover that in fact substantial
parts of the budget can in fact be made public.

Now, I think with all respect to the Congress, it is not a sufficient
answer to say' that 60 Members of the Congress are now looking at
these figures. I think under our system of Government the assumption
is that the public is entitled to have all the information, and whether
it is just a few people in Indiana who are interested in it, or a lot
of people in Indiana, they are entitled to have that information which
the Government can make public, taking into account both the public's
right to know and the injury to national security which might or
might not occur.

The fact that the budget is now at last getting serious scrutiny is in
my view not an answer to the notion that nevertheless, those parts
which can be made public under the criteria for secrecy that we adopt
should be made public.

I think this year you should go one step further than Admiral
Turner is prepared to go, and that is to release the figures for each
of the aggregate components. As you are aware, a committee that
looked at this problem in 1973, before we had these revelations, before
there was any question of doing 'this in order to enhance the credibility
and restore public confidence in the intelligence agencies, because 1973
was by these terms a long time ago, that committee recommended pre-
cisely that the budget for each of the intelligence agencies be made
public.

Now, Mr. Shattuck, in his list of agencies which have secret budgets,
left out an agency whose existence as well as budget is in general not
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made public, but since it is included in this list, let me read from
the report of this committee, since I have discovered that mentioning
the name of this organization without reading this quote produces
lightning and other dangers.

[General laughter.]
Mr. HALPERIN. The list from this report is the Central Intelligence

Agency, the Defense Intelligence Agency, the National Security
Agency, the National Reconnaissance Office and any separate intelli-
gency units within the Army, Navy, and Air Force, and I assume one
would add to that the ERDA intelligence operation, the Bureau of
INR in the State Department and possibly the FBI.

Now, Admiral Carter, when asked-Admiral Turner, excuse me.
[General laughter.]
Mr. HALPERIN. When asked what would happen
[General laughter.]
Mr. HALPERIN. I think he may accept the promotion. But when

asked what harm would occur if he released each of those figures, said
he could not discuss that in public, and I think that is unfortunate
that he feels he cannot say anything about it.

Let me just say a little bit about it from what I understand about
these numbers. Let's take, for example, if there was an increase in the
CIA budget. That would not tell you, necessarily whether there was an
increase for research, an increase in spying, or whether the CIA was
in fact engaged in an R. & D. program for technological development.
Those are all things that the CIA does, and simply saying that the
CIA budget has gone up or gone down would not tell you whether we
were spending more money on covert operations, covert intelligence
collection, analysis, central direction and control of the intelligence
community, or R. & D. for a new technological development which the
CIA was funding because other people were not interested in it.

Now, I think we should be entitled to that information, and I think
much of that could be revealed without revealing secrets, but what I
am saying now is that simply an indication that the CIA budget had
gone up or gone down would not tell you anything except that one or
more of those components had either gone up or gone down.

Take the National Security Agency. It is no longer secret that the
National Security Agency makes and seeks to break codes, and that
it also spends a great deal of money monitoring other kinds of com-
munications and analyzing them to draw conclusions from them with-
out breaking codes. Again, an increase or a decrease in that would not
tell you whether there was a big new R. & D. development program,
whether there was money being spent to replace bases that we had
lost around the world, whether we had broken the Russian code and,
therefore, were spending a lot of money declassifying all the old cables,
or whether we had not broken the Russian code but had given up on
it or were trying to spend new money to break it.

The same is true with the National Reconnaissance Office, if I can
again quote that phrase from this text. If more money were spent on
that, it would not tell you whether we were having trouble refining our
photography or doing so well that we were taking lots more pictures
and so on.

So that it seems-
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Senator HATHAWAY. Let me interrupt you there. It might not show
you or me, but it might show Russian analysts.

Mr. HALPERN. Well, not simply the release of that figure. I mean, the
Russian analysts-

Senator HATHAWAY. How can you tell that if you don't know what
they know already?

Mr. HALPERIN. Well, I think the point is they already know a great
deal, some of which we have released publicly because we talk about
these subjects, some of which of course they can tell by the facts. I
mean, they see the satellites. They know how many satellites are cross-
ing the Soviet Union. One gathers from the press that they have been
looking very closely at them.

In terms of the question of countermeasures, which is the ultimate
argument, we have a treaty with the Russians on the banning of the
ABM systems which specifically prohibits them from shooting down
these satellites. So even if they concluded that there were more satel-
lites or they were more dangerous, it is not clear to me what coun-
termeasures they could take. They are not only precluded, as I under-
stand it, from shooting down, but even from taking measures which
would interfere more than they have in the past with the ability of
those satellites to observe at least our strategic systems.

Similarly, it is no secret to the Russians that we try to break their
codes. President Nixon revealed on national television that we read
their radar reading our radar, and that therefore they know that we
track these things.

Now, I think one cannot say that the release of any additional figure
could not give them some value, just as the Russians could get some
value parking out on the George Washington Parkway watching the
license plates of the cars that leave the CIA headquarters, which as far
as I can tell, they are free to do. In an open society there are many
things that we reveal which, put together with other things, might be
of some value.

I think the test has to be whether that value outweighs the public's
right to have the information in order to have public debate, and that
is very hard to do for any particular piece of information. What I am
saying is I think that the risk from simply revealing aggregate num-
bers, at least, I am persuaded is likely to make such a very marginal
contribution to what they can find out from other sources that it is a
step that we ought to take.

Thank you.
Senator HATHAWAY. Let me interrupt right here and go vote and

then come right back.
[A brief recess was taken.]
Senator HATHAWAY. All right, go ahead, Morton.
Mr. HALPERIN. I think I am done, Mr. Chairman.
Senator HATHAWAY. All right, Mr. Warner?
[The prepared statement of John Warner follows:]

PREPARED STATEMENT OF JOHN S. WARNER. LEGAL ADVISER TO AFIO

Mr. Chairman, we, of the Association of Former Intelligence Officers, Inc.,
appreciate the invitation extended to us in your letter of April 6, 1977 to present
our views on the question of disclosure on any funds authorized for intelligence
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activities. My very brief statement will be limited to the legal or constitutional
aspects of this question.

I shall not repeat in detail the legal arguments made to you or otherwise
available to you. The essential question is whether the Congress has acted within
the bounds of the appropriation and expenditure language of Article I, section 9,
clause 7 of the Constitution.

The facts are:
(1) That the framers of the Constitution were made aware of the need for

some degree of secrecy in approval of funds and in connection with their expen-
ditures;

(2) That for two centuries the Congress and various Presidents approved laws
which authorized secret funds and secret reports of expenditure;

(3) That in the National Security Act of 1947 and in the Central Intelligence
Act of 1949 specific statutory provisions were included to implement this concept
of non-disclosure in the intelligence area;

(4) That the Senate in 1974 and the House in 1975, by floor debate and
recorded vote, squarely faced the issue and rejected disclosure.

It is difficult for me to assume that these Congresses and Presidents, with their
legal and advisors, have acted in an unconstitutional fashion for the two cen-
turies of our history.

No court, to my knowledge, has ruled that non-disclosure is unconstitutional.
It is true that no court has addressed itself to the issue on its merits. In the
Riochard8on case in the Supreme Sourt in 1974 and in the Harrington case in the
U.S. Court of Appeals for the District of Columbia Circuit in 1977, there is ample
dicta that "Congress has plenary power to exact any reporting and accounting it
considers appropriate in the public interest" or that there is a specific constitu-
tional base to the rules that Congress provides for its own proceedings. In the
Harrington case, wherein your witness of yesterday was the plaintiff and ap-
pellant, the Court observed that he was asking judicial intervention on his behalf
as a member of Congress to change the rules adopted by the entire body of the
House. That Court concluded that Mr. Harrington was asking the Court to
usurp the legislative function to grant him relief which his colleagues had
refused him.

There is no genuine legal or constitutional issue here-the issue cannot be
resolved by the lawyers and the Judiciary probably won't interfere. Non-disclo-
sure or disclosure is clearly consistent with the Constitution-the real issue is
a political one and to be decided by the Congress. You must consider the merits
of changing the existing procedures as you do on any other question and then
vote your beliefs.

TESTIMONY OF JOHN WARNER, LEGAL ADVISER TO AFIO

Mr. WARNER. Mr. Chairman, I shall be very brief. I will limit myself
to the legal and constitutional issue, hopefully not get off those other
subjects, as something to advocate disclosure or nondisclosure. But I
think there were a couple of points I think were not made.

First of all, fundamentally I believe that the constitutional issue
raised in this connection is a red herring. Factually, we, have had a
system of nondisclosure of funds for a lot of years. Certainly the
Congress, in the 1947 act and the National Security Act setting up
the CIA and the 1949 act, implemented this practice and procedure
of nondisclosure of secret funds. So a lot of Congresses and a lot of
Presidents have come on board, and I hesitate to assume that they
have all acted unconstitutionally.

Furthermore, in September of 1974 and later in 1975, both the
Senate and the House squarely faced the issue of nondisclosure and
by lopsided votes rejected disclosure.

In the two court cases mentioned, the Richardson case and the liar-
rington case, while they both turn on the issue of standing, neverthe-
less there was ample dicta in both cases on the subject, Richardson
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pointing out that the Congress had plenary power to establish proce-
dures to fulfill their obligations under the statement and accounts
clause; also in the Harrington case particularly the court observed
that Mr. Harrington was asking judicial intervention on his behalf
as a Member of Congress to change the rules adopted 'by the entire
body of that House, and the court concluded that Harrington was ask-
ing the court to usurp the legislative function, to grant him relief
which his colleagues had refused him.

As many lawyers as you will get in this room you will get differing
opinions on the constitutional issue. I say that listening to lawyers'
views on this is not going to resolve the problem, nor will the judiciary
probably interfere in any way.

So in my opinion, frankly, nondisclosure or disclosure is clearly
consistent with the Constitution based on what we have seen and heard.

The real issue is a political one and to be decided by the Congress,
and I think you and the others must consider the merits of the ques-
tion of changing the existing procedures which the Congress has es-
tablished, and consider the matter as you do any other question, and
then vote your belief. The constitutional issue is not a real issue here.

Senator HATHAWAY. Let me ask this of everybody, or anybody who
wants to comment on it. The interpretation of the Constitution is
subject to considerable debate, so that perhaps we should try to confer
"standing" so that this matter can be decided.

Mr. WARNER. I have grave difficulty with that as expressed by some
of the lawyers earlier. This is a matter in which the Congress as well
as the Supreme Court share responsibilities, not total sharing, and the
Congress has established the procedures under which there are ques-
tions raised, and it is up to the Congress to resolve it one way or the
other.

Senator HATHAWAY. Any others?
General GRAHAM. Senator, I would like to make one point here

that has occurred to me and that I am uniquely, I think, among the
very few who could address this point. It pertains to the notion that
somehow the public or the body politic in general is going to be more
informed by releasing these intelligence numbers.

I will tell you that they will not, and that even their own representa-
tives in Congress are going to be less well informed. Now, I know
this because I was Bill Colby's man and Schlesinger's man, to direct
the efforts of pulling up a budget together which was called the na-
tional intelligence budget. You really had to twist the Navy's arm to
say, "let's put in there the reconnaissance aircraft off of the 6th Fleet,"
and they had exactly the kind of worry that-and I would join them
now in that worry, that well, that is just going to cause problems.

Now, what is going to happen if the whole figure becomes public?
It is certainly going to drop because all of those military recon-

naissance capabilities are going to fall out of the national intelligence
budget. Furthermore, if I were Secretary of Defense, I would immedi-
ately do away with DIA because it is a Defense creation, and turn all
of those resources back to the services and let you try to find them.

So you are going to get less information if you go through the route
these gentlemen are talking about than you would get more.

Senator HATHAWAY. Well, Ms. Schwartzman, do you have any
comments on the question I asked about whether we should confer
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"standing" in some way, which was suggested in the Richardson case?
MS. SCHWARTZMAN. Well, Richardson held that there was no stand-

ing at the moment.
Senator HATHAWAY. But the Congress could confer standing in some

way.
MS. SCHWARTZMAN. I don't believe that the only answer in any

case. The solution needs to come sooner than that, I think, and it seems
to me that the Constitution is sufficiently explicit on this point that to
a large extent disclosure is a legislative matter. Even without a Su-
preme Court decision, the way the statement and account clause reads,
the presumption has to be in favor of disclosure.

Senator HATHAWAY. Well, I think we are capable of determining a
lot of things that sometimes can go to the Supreme Court. We didn't
seat Adam Powell. We determined that, and when we went to the
Supreme Court we found out we were wrong. So why shouldn't this
matter go to the Supreme Court, whether we are right or wrong?

MS. SCHWARTZMAN. I see no reason that it shouldn't. I only hope
that you won't feel that that solves the problem.

Senator HATHAWAY. It seems to me it is a pretty good solution be-
cause we have so many different opinions as to just what the inter-
pretation of this clause is, as well as of other clauses that bear upon
it. So maybe we ought to get a Supreme Court decision on it.

MS. SCHWARTZMAN. I have the feeling that meanwhile, though, you
feel well, we will keep the status quo, and I am not sure in any case
that the Supreme Court will be willing to determine the extent of dis-
closure that is required.

Senator HATHAWAY. Right. But another year or so won't make any
difference, will it? We have gone several years without disclosing it.

MS. SCHWARTZMAN. It may be longer than that. I will yield to an-
other witness.

Senator HATHAWAY. John, do you have anything?
Mr. SHATTUrCK. Yes, Mr. Chairman, I do have a comment on that.

I think that the Supreme Court really has implicitly already decided
this question. By implicitly I mean that although the Richardson case
went off on standing, there was very considerable agreement, in fact,
I would say unanimity, among the various opinions that the statement
and accounts clause does require some degree of disclosure, and the
only areas of disagreement were with respect to details, as I think
there would be if this were thrown back to the Court by a standing
bill enacted by Congress.

I think the degree of detail to be disclosed probably is a political
question and is the question that needs to be addressed and decided by
Congress.

But I think the Court has indicated that the statement and account
clause is just exactly what it says. It requires disclosure, and the
amount of detail of the disclosure is something the Court is just not
going to be wrestling with, even if you confer standing upon it. It is
going to be difficult for the Court to make this kind of judgment.

Senator HATHAWAY. The statements and accounts clause, though, is
directed toward the executive. So shouldn't we just leave that to the
discretion of the executive, or do you think there is a congressional
mandate to tell the executive to disclose what was spent last year?
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Mr. SHATTUCK. I think that is what the Court would call a political
question, and in that sense, the amount of detail to be disclosed is to
be decided by the Congress and the President. You can look at it as a
political question similar to the one that was presented in the Truman
Steel Seizure case, for example. I mean, if the Congress wanted to
require a certain degree of disclosure, then I think the congressional
judgment requiring such disclosure would be constitutional.

Senator HATHAWAY. It is not really a mandate on the Congress,
though, is it? Can't you read the clause as just a mandate to the execu-
tive to reveal or publish a statement and account of the receipts and
expenditures?

Mr. SHATTUCK. But I think the political question doctrine is that
the two other branches of Government are going to have to work it out
between them. I understand what you are saying, and that is, "can we
leave it entirely up to the executive to make that determination?" I
would say the Congress could choose to do so, but I think Congress
could also choose to legislate, and that is what I think it should do.

Mr. HALPERIN. Mr. Chairman, as a nonlawyer, can I jump in?
Senator HATHAWAY. Sure.
Mr. HALPERN. It seems to me the problem with leaving it to the

Court is the most I think the Court would do would be to say that
some number has to be made public. As the former director of the DIA
has already begun to explain to you, the Government can produce the
most meaningless number possible if it is under an injunction to
produce a number that it doesn't want to release. As you are well aware,
what you call intelligence and what you don't call intelligence at the
fringes is arbitrary, and a lot of R. & D. could be allocated in various
ways so that if you were under a constitutional mandate to release a
number-but the Congress and the executive branch did not want to-
they could release a number which was clearly useless to anybody.

The constitutional clause, in my view, should be looked upon as an
injunction to the Congress as well as the President. In addition to the
general requirement of our constitutional system to make public what
can be made public, there is a special obligation on all the branches to
make public information relating to expenditures because that went, as
the founders saw it, to the heart of the accountability of the Govern-
ment and of the Congress and the President to the electorate, that they
would know how their money was being spent. It seems to me that
one should look upon this really as the spirit of that constitutional
clause mandating that this committee make public as much of the
information about the expenditures as you can. Whether you structure
it so that the Supreme Court can tell you that you have to make some-
thing public or not seems to me not to be terribly valuable information
to give you because it seems to me that is already clear, that something
should be made public. The question is what, and the spirit in which
you are going to approach the task. -

Senator HATHAWAY. Well, do you think the expenditures are enough
or do you think we have to reveal the authorization and appropriations
as well?

Mr. HALPERIN. I think you have to reveal all such information where
balancing the public's right to know against the harm you conclude
that it can be safely revealed. I don't think that there is some set
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of numbers that must be revealed and another set of numbers that
do not. I think it is that spirit that says we are going to balance here
the public's right to know against the harm, and not simply take the
view that has been expressed that if any intelligence officer is con-
cerned that some harm might occur, we don't release the number.

Senator HATHAWAY. I didn't mean that with respect to a breakdown.
But it seems to me that reading the constitutional provision, the em-
phasis is on how much is actually spent. As you know, we could auth-
orize 10 times as much.

Mr. HALPERIN. I think the spirit of that is on the actual expendi-
ture.

Senator HATHAWAY. The actual expenditure, so it would not require
any disclosure at all on how much was authorized or how much was
appropriated.

Mr. HALPERIN. Except the appropriations clause which is also in
there, I think, does.

Senator HATHAWAY. Well, that is just a safeguard to make sure
they don't spend any more money than they were appropriated. But
that could be done with a very large figure, I presume.

Mr. HIALPERIN. Yes.
Senator HATHAWAY. Well, I certainly appreciate your testimony.

You leave us with a very tough problem, but you and the others who
have testified have given us a considerable amount of guidance, and
unless you have any further comments you would like to make, we
will close the hearing at this time.

Thank you very much.
[Whereupon, at 1:08 p.m. the committee recessed.]
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International Law and Politics from the New York University
Journal of International Law and Politics, Volume 7, p. 493.

FISCAL OVERSIGHT OF THE CENTRAL INTELLIGENCE AGENCY:
CAN ACCOUNTABILTY AND CONFIDENTIALITY COEXIST? '

I. INTRODUCTION

Recent revelations about Central Intelligence Agency
[hereinafter "CIA" or "Agency"] activities in the U.S. and abroad
have renewed public interest in the basic dilemma inherent in
the position of a secret agency in a free society. On the one hand,
there is a valid need for intelligence activities in today's internation-
al climate, and intelligence, by definition, must often be gathered
clandestinely. On the other hand, our Constitutional system is based
on checks and balances among the three branches of government.
The traditional legislative check on executive agencies is provided
through the funding process, by reviews of appropriation requests
and agency expenditures. With respect to the CIA, such funding re-
view is particularly important since secrecy may preclude review of
the substance of specific ongoing projects.

Budgeting is Congress' definitive, practical expression of poli-
cy decisions-except in the case of intelligence agencies such as the
CIA. The CIA budget, which has been estimated at between $750 mil-
lion and $1 billion, reflects only minimal congressional policy input.
Ironically, however, it is precisely the intelligence area in which the
consequences of poor judgment are potentially most serious: in an

1. The $750 million estimate was made by Sen. William Proxmire, 119
Cong. Rec. 6868 (daily ed. April 10, 1973). The same figure appears elsewhere,
e.g. Miller. Book Review, N.Y. Times. April 18, 1974, § 7 (Book Review), at 6.
The 51 billion figure appears in Walden, Restraining the CIA, in Surveillance
and Espionage in a Free Society: A Report by the Planning Group on Intelli-
gcnce and National Security to the Policy Council of the Democratic National
Committee 219 (R. Blum ed. 1972) [hereinafter "Blum"]. Although Walden did
not give the source of his estimate, his billion-dollar figure is consistent with
estimates based on a total U.S. intelligence budget of approximately $6.2 billion.
(Sen. Proxmire set the total at $690S billion. 119 Cong. Rec. 6868 [daily ed. Apr.
10, 1973J.) At the Hearing on H.R. 6167 and S. 1494 before the Scnate Comm. on
Armed Services, 93d Cong., Ist Sess. 16 (1973) (hereinafter "Hearing on S.
1494"], Sen. Stuart Symington stated that the CIA represents about 17% of the
total intelligence dollar. (17% of $6.2 billion equals 51.084 billion.)

(151)
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extreme case, the inopportune discovery or miscarriage of a covert

CIA operation might threaten the nation's continued survival.

In addition, problems necessarily arise whenever large sums of

money are not subject to regular congressional accounting. One

such problem is duplication. For example, the U.S. intelligence

community consists of several organizations: the CIA, the Defense

Intelligence Agency, the National Security Agency, the Intelligence

and Research Bureau of the State Department, the separate intelli-

gence services of the Army, Navy and Air Force, the Federal Bu-

reau of Investigation, the Atomic Energy Commission, the Treasury

Department, and perhaps others.2 Although there are executive

bodies to coordinate the activities of these organizations, some du-

plication is inevitable: The redundancies are unlikely to be discov--

ered and eliminated unless agency budgets are coordinated and

their spending is closely monitored by Congress.3 Also, in order to

assign priorities intelligently, not only must Congress be informed

as to the amount of funds earmarked for intelligence, but it must

also have some means to determine whether the intelligence agen-

cies are spending the funds in accordance with Congress' intent. At

present, the CIA funding process does not permit these require-

ments to be adequately fulfilled.
This Note will examine the CIA funding process and explore

means to increase congressional control over CIA funding-and

2. The named organizations are represented on the US. Intelligence Board

(USIB). Hughes, The Power to Speak and the Power to Listen: Reflections on -

Bureaucratic Politics and a Recommendation on Information Flows, in Secreey

and Foreign Policy 15 (T. Franck and E. Weisband eds. 1974) . The White House

announcement of the reconstitution of the USIB did not list the Army, Navy,

and Air Force intelligence services as. members. 7 Weekly Compilation of Presi-

dential Documents 1482 (1971), reprinted in 117 Cong. Rec. 40,284 (1971)

[hereinafter "'White House Announcement"'].
3. Sen. Symington has pointed out that such waste is not only a theoretical

possibility but a reality:
We sent out some staff men, from Foreign Relations, good staff men.

They turned up much information about intelligence that nobody had

told us about, any committee. They said one of the greatest duplications

they found anywhere with respect to unnecessary spending of the taxpay-

ers money was in the intelligence field.

Hearing on S. 1494, supra note 1, at 15.
We had staff men go ii certain areas of the world and they found great

duplication. They found the intelligence units of the CIA, the Depart-

ment of Defense. the Aermly, the Navy, and the Air Force all directed to

particular intelligetice. ticniezzdous duplication, therefore waste.

117 Cong. Rec. 42,926 (1971). It should be noted that Sen. Symington's criticisms

applied only to duplication in intelligence collection. This is to he distinguised

from duplication in analysis, which is often justified.
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herice over Agency activities-without impairing the confidentiality
necessary to some legitimate CIA functions. Specifically, it w-ill first
describe the CIA budgeting and appropriation process. It will then
focus on the com-onents of existing executive and legislative
spending "oversight".4 Finally, after reviewing the constitutionality
of the present appropriation system, this Note will consider propos-
als whereby Congress might play a larger role in establishing the
CIA budget and overseeing Agency spending.

II. BUDGETING AND APPROPRIAMON PROCEDURES

The Central Intelligence Agency Act of 1949 [hereinafter the
"1949 Act"]5 established a unique procedure for funding the
Agency. Instead of seeking regular appropriations from Congress,
the CIA has money transferred to it secretly from the appropria-
tions of other agencies." This is accomplished through an Office of
Management and Budget [hereinafter "OMB"] administrative pro-
cedure in accordance with instructions from the chairmen of the
House and Senate Appropriations Committees. 7 The process begins
with the formulation of the President's annual budget proposal to
Congress.

A. Proposing the Budget to Congress: The Roles of Executive
Agencies

The budget proposed to Congress by the President is the prod-
uct of OMB, which receives requests from the executive agencies,

4. The word "oversight" connotes both monitoring and control, although the
two functions are not always coextensive.

5. 50 US.C. §§ 403a-403j (1970).
6. Section 403f provides in part:

In the performance of its functions, the Central Intelligence Agency is
authorized to-
(a) Transfer to and receive from other Government agencies such sums

as may be approved by the Bureau of the Budget [now redesignated
as the Ofice of Management and Budget. Reorganization Plan No. 2
of 1970. 5 U.S.C.A. App. 11 § *102a (1974 Supp) 1. for the perform-
ance of any functions or activities authorized under sections 403 and
405 of this title, and any other Government agency is authorized to
transfer to or receive from the Agency such sums without regard to
any provisions of law limiting or prohibiting transfers between
appropriations. Sums transferred to the Agency in accordance with
this paragraph may be expended for the purposes and unJer the
authority of sections 403a.403j of this title without regard to limita-
tions of appropriations from which transferred.

7. See text accompanying note 31 infra.
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including the intelligence agencies, coordinates the requests, and

then produces one consolidated budget. Theoretically, at least, the

budget requests of the intelligence agencies are coordinated before

their submission to OMB by the Intelligence Resources Advisory

Committee [hereinafter "IRAC"], which was created by an executive

order of the President 8 to "advise the DCI [Director of Central In-

telligence, the chief officer of the CIA] on the preparation of a con-

solidated intelligence program budget." The recommendations

made by the DCI after consultation with IRAC are neither final nor

binding. According to DCI William Colby:

The DCI does not have full responsibility for the budget of the

entire intelligence community. His responsibility . . . is to

recommend to the President through [0MIB] the general level

and composition of.the budget and the appropriate distribution

of resources among the different programs. He does not "con-

trol" the defense intelligence community. Through a variety of

mechanisms and authorities, however, he can exercise leader-

ship with respect to it in the manner directed by the

President.0

Thus, whatever advisory role IRAC may play in the DCI's recom-

mendation, it is clear that the principal substantive responsibility

for coordinating the intelligence agency budgets rests with OMB.

According to OMB Director Roy Ash, OMB reviews CIA

funding "in the same detail that it reviews the budget requests of

any other executive branch agency."' 0' The OMB review comprises

8. White House Announcement, supra note 2. The DCI is Chairman of

IRAC, whose members are senior representatives from the State Department, the

Defense Department, OMB. and the CIA.
9. Hearings on the Nomination of William E. Colby to be Director of

Central Intelligence before the Senate Comm. on Armed Services, United States

Senate, 93d Cong., Ist Sess. 184 (1973) [hereinafter "Colby Hearings"]; see also

id. at 11-12. Colby was the DCI-designate when this statement was made.

Compare the following Senate colloquy on the limited scope of the DCl's

budgetary role:
Mr. SYMINGTON. We were briefed by the Director of the Central

Intelligence Agency [DCI] twice, the full committee, last January; and

then again this morning.

Mr. FULBRIGHT. Did he discuss how much was spent by the Na-

tional Security Agency?
Mr. SYMINGTON. I asked but he did not know.

Mr. FULBRIGHT. He does not know?

Mr. SYMINGTON. Hie does not know about the others, only his own

in any detail.

117 Cong. Rec. 42.927 (1971).
10. Letter from Roy L. Ash. Director, OMB, to Sen. William Proxmire, April

29, 1974 [hereinafter "Ash letter"], published in 120 Cong. Rec. 9306 (daily ed.

June 4, 1974) .
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a detailed written justification by each agency for its budget request,
written responses to detailed questions posed by OMB staff as-
signed to review individual agencies' requests, and oral hearings.'
The CIA budget is reviewed within an OMB unit which considers
and coordinates the budget requests of all foreign intelligence pro-
grams of the Government. OMB asserts that this approach reduces,
while it may not entirely eliminate, redundancy in the funding of in-
telligence programs.12 The budget thus formulated is forwarded by
OMB to the President for submission to Congress.

B. The Role of Congressional Appropriations Intelligence Subcom-
mittees

The amount and source of funds to be transferred to the CIA
are neither discussed in nor announced to the full House and Senate
Appropriation' Committees. Rather, they are determined by the
Appropriations Committee chairmen meeting in executive session
with an appropriations intelligence subcommittee in each house. In
addition to the chairman of the full committee, each subcommittee
is composed of the ranking minority member of the full committee
and senior members of the Appropriations Subcommittees on De-
fense.

The House Appropriations Intelligence "Special Group""3
spends approximately four days each year reviewing the budget re-
quests of the CIA and other intelligence services.14 Meetings at
which the CIA budget is considered are attended by members of
the Special Group, representatives of the CIA, two Appropriations
Committee professional staff members, and a House of Representa-

11. Letter from Joseph Laitin, Assistant to the Director for Public Affairs,
O0M B, to author. Oct. 3, 1974, on file in New York University Law Library [here-
inafter "OMB Letter"].

12. Id.
13. Technically, this group is not a subcommittee. Each Appropriations

Committee subcommittee is responsible for its own appropriations bill, e.g.
defense, transportation, etc. Since there is no separate appropriation for the
intelligence services, there is accordingly no intelligence subcommittee. but rather
this "Special Group"- which approves intelligence budgets for insertion into other
appropriations. Telephone interview with Samuel Preston. Staff Assistant, House
Appropriations Committee. Nov. 27, 1974 [hereinafter "Preston interview-Nov.
'74"]. The names of the Special Group's members, which formerly were kept
secret, 117 Cong. Rec. 211,672' (1971) (rcmarks of Rep. Harrington), were pub-
lished in 1974. 120 Cong. Rec. 9609 (daily ed. June 4. 1974) (remarks of Sen.
McClellan).

14. Preston interview-Nov. '74, supra note 13.



156

498 INTERNATIONAL LAW AND POLITICS [VOL. 7: 493

tives stenographer who makes a complete record of the meeting.' 5

This process is said to result in a review of the CIA budget which is
as detailed as the subcommittee's review of the Defense Department
budget.16

The Senate Appropriations Intelligence Subcommittee' 7 is
also said to conduct txtensive formal budget hearings at which staff

members are present and memoranda are prepared for future refer-
ence by subcommittee members and staff. 18 However, in June
1974 Senator John Pastore (D., R.I.), a member of the subcommit-
tee, conceded that no record of its proceedings is kept.19 Senator
Pastore's statement is consistent with an earlier description of the

subcommittee's modus operandi by Senator Allen Ellender (D.,
La.):

We five who sit on this committee hear the testimony of those
applying for funds. The funds are justified to us. We ask many
questions. None of this information is in writing, nor is it re-
corded, but it is simply given to us and we weigh it and then
recommend appropriations as is seen fitting.20

The public record contains indications which cast doubt on the
intensity of the Senate subcommittee's CIA budget review. For ex-

ample, Senator Ellender is reported to have said that he did not

want to !earn the details of the CIA budget for fear he might talk in

his sleep2 t-a remark which, if true, indicates that a key figure in
the intelligence budget review process preferred to remain less than
fully informed as to the specifics of the CIA budget. This view is
confirmed by a Senate colloquy which took place after it became
public that the CIA had been secretly supporting a 36,000-man
army in Laos:

15. For safekeeping. the record is stored at the CIA, which delivers it to the
Capitol on request. Id.

16. Telephone interview with Samuel Preston. Staff Assistant. House Appro-
priations Committee. Aug. 30, 1974 [hereinafter "Preston interview-Aug. '74"].

17. The Senate Appropriations Intelligence Subcommittee was first induded
in the Appropriations Committec's published list 6f subcoinmittces in 1969. S.
Horn. Unused Power: The Work of the Senate Committee on Appropriations 38.
40 (1970) [hereinafter "Horn"].

18. Telephone interview with a Senate Appropriations Committee staff mew'-
'ber, Nov. 11, 1974 [hereinafter "Senate Appropriations staff interview"].

19. 120 Cong. Rec. 9606 (daily ed. June 4. 1974).
20. 117 Cong. Rec. 42,923 (1971). WVhen he made this statemient. Sen. Ellen-

der was Chairman of the Appropriations Committee and its Intelligence Subcom-
11i ttce.

21. 120 Cong. Rec. 9607 (daily ed. Juite 4. 1974) (remarks of Sen. Hughes):
Colby Hearings. supra note 9, at 52.
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Mr. FULBRIGHT . . . It has been stated that the CIA has
36,000 there. It is no secret. Would the Senator say that be-
fore the creation of the army in Laos they came before the
committee and the committee knew of it and approved it?

Mr. ELLENDER. Probably so.
Mr. FULBRIGHT. Did the Senator approve it?
Mr. ELLENDER. It was not-I did not know anything

about it.... I never asked, to begin with, whether or not there
were any funds to carry on the war in this sum the CIA asked
for. It never dawned on me to ask about it. I did see it publicized
in the newspapers some time ago....

Mr. CRANSTON .... I would like to ask the Senator if,
since then, he has inquired and now knows whether that is
being done?

Mr. ELLENDER. I have not inquired.
Mr. CRANSTON. You do not know, in fact?
Mr. ELLENDr-R. No.
Mr. CRANSTON. As you are one of the five men privy to

this information, in fact you are the No: I man of the five men
who would know, then who would know what happened to
this money?

The fact is, not even the five men, and you are the chief one
of the five men, know the facts in the siluation.

Mr. ELLENDER. Probably not.2 2

Senator Milton Young (R., N.D.), another member of the sub-
committee, also admitted on the floor of the Senate that he had
"read in the magazines and newspapers" about the CIA's army in
Laos.23 It has since been estimated that the CIA was spending
more than $300 million annually on the secret army in Laos at the
time these statements were made. 24

Inasmuch as the subcommittee meets in executive session and

22. 117 Cong. Rec. 42,929-31 (1971) (emphasis added).
23. Id. at 42.930. A statement prepared by William Colby for the Senate

Armed Services Committee's hearing on his nomination as CIA Director appears
to conflict with the statements made by Sens. Ellender and Young. In response to
a question posed by Sen. Hughes, DCI-designate Colby stated:

The appropriate committees of the Congress and a number of individual
senators and congressmen were briefed on CIA's activities in Laos during
the period covered. In addition, CiA's programs were described to the
Appropriations Committees in our annual budget hearings.

Colby Hearings, supra note 9, at 180 (emphasis added).
24. 119 Cong. Rcc. 15,362 (daily ed. Aug. 1, 1973) (remarks of Sen. Prox-

mire).

90-784 0 - 77 - 11
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does not publish its proceedings, it is difficult to determine whether

the Senate Appropriations Subcommittee's involvement in the

budgeting process has changed since 1971. The fact that the sub-

committee has met with increased frequency during recent years
may indicate that it is now taking a more active role.25

There are indications that the Armed Services Committees and

their intelligence subcommittees may also have a part in the ap-

proval of the CIA budget. For example, in 1973 the Senate Armed

Services Committee reportedly questioned DCI Colby and other

members of the CIA staff in detail concerning the Agency

budget.28 In August 1974 DCI Colby stated to a House subcom-
mittee: "WNe also fully brief the CIA oversight subcommittees of the

Armed Services and ApprQpriations Committees on budget and op-
erational matters."2 7

C. The Role of Congress as a Whole

The proposed appropriations as approved by the Appropria-
tions Cotninittees-with the CIA funds hidden within other catego-

ries--are debated on the floors of both houses of Congress. Since

the Appropriations Committees' proposals do not reveal in which
appropriations the CIA budget has been concealed, it is impossible
for members of Congress to know which of the figures under con-

sideration have been inflated by funds actually destined for admin-

istrative transfer to the CIA. For this reason, Congress as a whole

plays only a mechanical role in approving the CIA budget.

This budgeting process is not likely to change significantly as a

result of the new budgeting system enacted during the 1974

25. During 1973 the subcommittee held 8 meetings with CIA representatives;
and by September 1974. 5 meetings had been held. This is compared with 2
meetings in 1972 and I in 1971. Telephone interview with a Senate Appropria-
tions Committee staff member, Aug. 30. 1974. Sen. John McClellan (D.. Ark.)
became chairman of the subcommittee (and of the full Appropriations Commit-
tee) following Sen. Ellender's death in 1972.

26. 119 Cong. Rec. 15.361 (daily ed. Aug. 1. 1973) (remarks of Sen. Syming-
ton); 120 Cong. Rec. 9610 (daily ed. Junc 4, 1974) (remarks of Sen. Stennis) . See
also Colby Hearings. supra note 9. at 16, where Sen. Symington stated that the
Senate Armed Services Committec "would appreciate reviewing what [the CIA]
give[s] to the appropriations committees of the Senatc and the House." and DCI
Colby agreed to "report fully" to the Committee.

. 27. Statement of William E. Colby before House Foreign Operations and.
Government Information Subcomm. Aug. 1. 1974, at 5 (mimeographed text
obtained from CIA).
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session.2 8 The CIA budget can be as well hidden in other appropri-
ations under the new system as it is under the present system.
Therefore, until further kegis'ation is passed, Congress' role with re-
spect to the CIA budget will remain substantially as described
above.

D. Ministerial Functions of OMB and the Treasury Department

Following congressional approval, the appropriations are for-
warded to OIB together with instructions from the Appropriations
Committee chairmen as to the amount and source of funds to be
transferred to the CIA. 29 The budgeting process is complete when
OMB in fact t'-ansfers3 0 the funds. This step was recently described
by Senator Proxmire (D., Wis.):

. . .The transfer of funds to CIA under Section 6 of the CIA
Act [50 U.S.C. § 403f (1970)] is accomplished by the issu-
ance of Treasury documents routinely used for the-transfer of
funds from one Government agency to another. The amount
and timing of these transfers are approved by OMB.

The funds approved for transfer to CIA by OMB are
limited to amounts notified to OIB by the chairmen of the
Senate and House Appropriations Committees. The specific
appropriations accounts from which the funds will be trans-
ferred are also determined by this process . .. .

In other words, only two men in the entire Congress of
the United States control the process by which the CIA is
funded.3 1

28. The new congressional budgeting system, which will become fully opera-
tive when Congress considers the budget for fiscal 1977, establishes new congres-
sional machinery to examine the budget as a whole and to determine spending
priorities within overall spending and revenue targets. It will replace the present
approach whereby Congress considers each appropriation bill without regard to
the total budget or total available revenues. See N..Y. Times, Mar. 23, 1974, at
l; Wall St. J., June 6, 1974, at 2.

29. The CIA Act of 1949 does not expressly mention this role of the
chairmen of the Appropriations Committees. However, when the floor manager
described the proposed bill to the House of Representatives he stated:

[W]e have provided the legal basis for the granting to the Agency
authority for the spending of those unvouchered funds which the Appro-
priations Committee of the House will earmark. . .

95 Cong. Rec. 1945 (1949) (remarks of Rep. Sasscer).
30. Transfcrs are used for many purposes in addition to concealing intelli-

gence budgets. See generally Horn, supra note 17, at 192.95.
31. 120 Cong. Rec. 9602 (daily ed. June 4, 1974) . See also Ash letter, supra

note 10.
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It has been reported that the transfers are made in the Intelligence

Community Branch of the 0MN1B 32 arid that they are known to only

two or three high-ranking O0NB cmployces.3 3

The Treasury Department records the transfers in the Com-

bined Statement oa Receipts, Expenditures and Balances of

the United States Government [hereinafter the "Combined State-

ment"].3 4 The Combined Statement is published in compliance

with 31 U.S.C. § 1029, which directs "the Secretary of the Trea-

sury annually to lay before Congress . . . the expenditures by

each scparatc head of appropriation" (emphasis added) . Since all

CIA funds are transferred from other appropriations, there is no

"head of appropriation" for the CIA. Therefore, this method of ac-

counting does not make it possible to identify the location or

amount of Agency funds.35 Thus, the Combined Statement does

not, except in the most technical sense, reflect CIA expenditures. 3 6

111. OVERSIGHT OF CIA SPENDING

With the foregoing outline of the budgeting process as back-

ground, the nature and extent of oversight of CIA expenditures can

be examined. Congress, with its constitutional power of the

purse,37 has ultimate control over CIA spending; to a limited ex-

tent, however, the executive branch also monitors the CIA's ex-

penditure of funds appropriated for its use.

A. Executivc Branch Oversight of CIA Spending

1. National Security Council Groups. Most intelligence over-

sight by the executive branch is concerned with substantive, as dis-

32. D. Wise. The Politics of Lying 114 (1973).
33. Blum, supra note 1, at xxvi.
34. Apparently 0MB does not report to the Treasury Department the real

purposes for which these funds are transferred. "The [Treasury] Department has

[stated] that it does not receive any records which show receipts and expendi-

tures of the Ccntral Intelligence Agency." Supplemental Brief for the Appellees
at 2. n.l. Richardson v. United States, 465 V.21 844 (3d Cir. 1972)

35. When Congress has specifically appropriated funds for the CIA, the

Combined Statement has reported the appropriations and the expcnditures there-

under. See, e.g.. Military Construction Act of 1955, cl. 368, 4 401. 69 Stat. 324,

authorizing the appropriation of $53.5 million for acquisition of land and con-

struction of a building for the CIA headquarters in Langley, Va. See also Supple-

mental Appropriation Act of 1957, ch. '748, subch. Ill. 70 Stat. 678.
36. See text accompanying notes 124-40 infra for a discussion of the constitu-

tionality of this arrangement.
37. US. Cois.. ait. 1. § 8.
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tinct from budgetary, matters. In 1971, President Nixon announced

the establishment or reconstitution of four intelligence oversight

bodies-the National Security Council Intelligence Committwe

[hereinafter the "Forty Committee"], the Net Assessment Grotup

within the National Security Council Staff, the United States Intelli-

gence Board, and IRAC-all as arms of the National Security

Council reporting to the President through his Special Assistant for

National Security Affairs.3 8

Initially, the Forty Committee3 9 was established to "give direc-

tion and guidance on national intelligence needs and provide for a

continuing evaluation of intelligence products from the viewpoint of

the intelligence user."4 0 More recently, President Ford has indicat-

ed that its duties encompass the review of every covert activity un-

dertaken by the Government.41 Since the' activities of the Forty

Committee are not made public, 4 2 it is impossible to state with cer-

tainty that this group,does not oversee the CIA budget. However,

since the committee is not charged with budgetary oversight and

does not include members who specialize in fiscal matters, this con-

clusion seems reasonable. The Net Assessment Group is "responsi-

ble for reviewing and evaluating all intelligence products and for

38. White House Announcenicnt, supra note 2. The four groups consist
largely of the same members. In the words of a former member of the groups:
"at Kissinger meetings, at whatever group it is. they all have different names.
but the same people sit there .... " Transcript of tape-recorded conversation
between Gen. Robert E. Cushman, Jr. (a former Deputy DCI) and E. Howard
Hunt, July. 22, 1971, published in N.Y. Times, Aug. 3, 1973, at 10. col. 6. The
reference to "Kissinger" refers to Dr. Henry Kissinger in his role as the Pesident's
Special Assistant for National Security Affairs.

39. Members of the Forty Committec include the Special Assistant to the
President for National Security Affairs, the Chairman of the Joint Chiefs of Staff,
the Under Secretary of State for Political Affairs, the Deputy Secretary of De-
fense, and the DCI.

The Committee derives its name from National Security Council Intelligence
Decision Memorandum No. 40, the classified directive which established it in its
present form. See T. Szulc, How Kissinger Runs our 'Other Government', New
York, Sept. 30, 1974. at 59: Earlier embodiments of the Forty Committee were
named "the 54/12 Group," "the Special Group," and the "303 Committee." See
Sperling, Central Intelligence and its Control: Curbing Secret Power in a Demo-
cratic Society. quoted in 112 Cong. Rec. 15.758, 15,763 (1966) and Walden,
Restraining the CIA, in Blum, supra note I, at 232.

40. White House Announcement, supra note 2.
41. N.Y. Times, Sept. 17. 1974, at 22, col. 4.
42. For example, at the hearing on his nomination, DCI-designate Colby

indicated that due to the "classified" nature of the information, questions about
the membership and function of the Forty Committee should preferably be

deferred until the hearing was in executive session. Finally, Colby conceded in
open session that the Chairman was indeed Dr. Kissinger, then Assistant to the
President for National Security Affairs. Colby Hearings. supra note 9. at 14.
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producing net assessments," 4 3 while the United States Intelligence

Board likewvisc performs substantive intelligence functions which

have no relation to budgetary oversight.44
Only IRAC, the fourth group, was given a function related to

intelligence budgeting. But this function, as discussed above,45 is

limited to advising the DCI in the coordination of the various intel-

ligence agency budget requests; it does not extend to assuring that

budgets, once approved, are adhered to. Therefore, it appears that

none of the groups created by the 1971 Presidential reorganization,

was intended to, or in fact does, fulfill an oversight function with re-

spect to spending by the intelligence agencies.

2. The President's Foreign Intelligence Advisory Board. The

President's Foreign Intelligence Advisory Board [hereinafter.

"PFIAB"] was re-established by executive order in 1969 as an in-

telligence oversight body within the Office of the Executive. 4 6 It

was given a broad mandate to advise the President concerning the"

conduct 'of foreign intelligence activities by Government

agencies.47 PFIAB consists of 11 private citizens4 8 assisted by a

43. White House Announcement, supra note 2.
44. The United States Intelligence Board was established to

advise and assist the DCI with respect to the production of national
intelligence, the establishment of national intelligence requirements and
priorities, the supervision of the dissemination and security of intelli-
gence material, and the protection of intelligence sources and methods.

Id.
45. See text accompanying notes 8-9 supra: see also White House Announce-

ment. supra note 2.
46. Exec. Order No. 11,460, 34 Fed. Reg. 5539 (1969) [hereinafter "Exec.

Order No. 11,460"]. Since 1956, PFIAB has existed under varying names with
somewhat changing missions pursuant to previous executive orders. For a review
of its history, sce Announcement of Executive Order Reconstituting the Board, in
5 Weekly Compilation of Presidential Documents 44 (1969).

47. According to Exec. Order No. 11,460, § 1, supra note 46, PFIAB's duties
are to:

(I) advise the President concerning the objectives, conduct, manage-
ment and coordination of the various activities making up the overall
national intelligence effort:

(2) conduct a continuing review and assessment of foreign intelli-A,
gence and related activities in which the Central Intelligence Agency and
other Government departments and agencies are engaged;

(3) receive, consider and take appropriate action with respect to
matters identified to the Board, by the [CIA] and other Government
departments and agencies of the intelligence community. in which the
support of the Board will further the effectivencss of the national intelli-
gence effort: and

(4) report to the President concerning the Board's findings and
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five-person staff. To assist PFIAB in carrying out its function, the
executive order directs the intelligence agencies to "make avail; ble
to the Board all information with respect to foreign intelligence and
related matters which the Board may require."' 9 This blar.ket
grant of access to Agency data gives PFIAB at least the potential to
conduct budgetary oversight. However, it concentrates mainly on
substantive issues relating to the intelligence community, with fiscal
matters playing only a tangential role in its deliberations.5 0

In addition to the fact that PFIAB exists to advise the Presi-
dent, whose interests may not always coincide with those of Con-
gress or the nation as a whole, there are a number of reasons why
PFIAB cannot reasonably be expected to produce objective budget-
ary oversight. First, it lacks the manpower to oversee a billion-dol-
lar budget, for its members work only part time on PFIAB
matters51 and its small staff includes no accountants. 52 Second,
many of the members have held responsible positions in the intelli-
gence community and may therefore share the contextual predispo-

appraisals, and make appropriate recommendations for actions to achieve
increased effectiveness of the Goverrment's foreign intelligence effort in
meeting national intelligence needs.

48. As of Aug. 30, 1974, the members of the Board were: George W.
Anderson (Chairman), Former Chief of Naval Operations; William 0. Baker.
Vice President, Research, Bell Telephone Laboratories, Inc.; Leo Cherne, Execu-
tive Director, Research Institute of America: John B. Connally, former Secretary
of the Treasury: John S. Foster, Director of Defense Research and Engineering,
Department of Defense; Robert IV. Galvin. Chairman of the Board, Motorola,
Inc.; Gordon Gray, former Special Assistant to the President for National Security
Affairs; Edwin H. Land, President, Polaroid Corporation: Clare Booth Luce.
former Congresswoman from Connecticut and former Ambassador to Italy; Nel-
son A. Rockefeller, former Governor of New York; and Dr. Edward Teller.
Professor. University of California and Associate Director, Lawrence Radiation
Laboratory. Colby Hearings, supra note 9. at 185; telephone interview with
WVheaton Byers, PFIAB Executive Director. Aug. 30, 1974 [hereinafter "Byers
interview"].

49. Id.
50. Interview with Leo Cherne, Member, PFIAB, New York City, Sept. 13.

1974 [hereinafter "Cherne interview"]. PFIAB's executive director has suggested
that PFIAB is concerned with intelligence agency budgets only to the degree that
it may feel they do not reflect the President's priorities. Byers interview, supra
note 48.

51. The members meet formally for approximately two days every two or
three months and woik individually on PFIAB projects for varying amounts of
time between meetings. Id.; Cherne interview, supra note 50.

52. In September 1974 the staff consisted of the executive director. a former
foreign service officer; his assistant, an attorney: and three secretaries. Byers
interview. supra note 48.
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sitions of the agencies whose programs they review. 53 Another

problem originates frori the fact that the Board's advice to the

President is given in strict confidence and hence is not subject to the

check of publicity.5 4 II. sum, PFIAB is a policy adviser to the

President. It does not in fact and does not purport to exercise an in-

telligence-budget oversight function.

3. OMB as an Overseer of Spending. OMB is not authorized

to make independent audits of any government agency's

expenditures 55 and does not attempt to perform such audits.5 6

Nonetheless, in discharging its primary responsibility as the coordi-

nator of agency budget requests, OMB also serves to a limited ex-

tent as an overseer of agency spending. Executive agencies, includ-

ing the CIA, which submit budgets to OMB are required to report

"as accurately as possible" fiscal data including "receipts, appropri-

ations, transfers, outlays and balances for the past year."57 The re-

ports "must be on a firm accounting basis and consistent with law

and regulations"5 8 and are subject to the same review as any other

part of the agencies' submissions.5 9 Thus, to the extent that 0MNIB

requires the CIA to account for previously appropriated fiends, it

serves as a check on CIA spending.

53. Exec. Order No. 11,460, supra note 46, calls for the appointment of
persons

qualified on the basis of knowledge and experience in matters relating to
the national defense and security, or possessing other knowledge and
abilities which may be expected to contribute to the effective perform-
ance of the Board's duties.

54. Sen. Clifford Case (R., N.J.) described the disadvantages of confidential
advice in the context of a discussion on executive privilege:

[T]he Executive is going to get better advice from people who know
that their opinions are going to be tested by exposure to public view
than otherwise, and . . . the greatest problem of getting good advice
from anybody, so far as the President is conccrned. is the knowledge that
his advisers want to please him, and . . . this is the geatest corrupter of

true intelligence. .. . [Illf the people who surround the President know
that they are not going to be subject later to an exposure of their views
and their advice to the President, they are rather more likely not to give
the best advice they can.

Hearings on S. 2224 Before the Senate Comm. on Foreign Relations, 92d Cong., 2d

Sess., (1972) [hereinafter "Hearings on S. 2224"].
55. See Unitcd States (.ovcirijntcia Manual 80-81 (1973-7-1).
56. ONB Letter, supra note 11.
57. Executive Office of the Presidcnt. Office of Managcmlewt and Budget.

Preparation and Submission of Budget Estimates, Circular No. A-Il § 11.6 (June
28, 1974).

58. Id.
59. See note 11 supra and accompanying text.
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4. Audits within the CIA. The only other executive branch re-
view of CIA expenditures occurs within the CIA itself. According
to DCI Colby, the Agency's methods of accounting "conform to au-
diting procedures used throughout the Government."6 0 The CIA
has an audit staff which reports to the DCI through the Inspector
General, who audits all Agency accounts. Most CIA accounts are
reviewed internally on an annual basis, with some smaller accounts
being audited at less frequent intervals and some larger accounts
audited continuously by a resident auditor. In some situations, au-
dits are performed by outside audit firms or the Defense Contract
Audit Agency; in addition, a specialized staff audits many of the
Agency's industrial contracts."' It would appear from this descrip-
tion that in-house CIA budgetary oversight is thorough. However,
as conscientious and competent as the Agency's in-house auditors
may be, it is an administrative axiom that no organization can eval-
uate its own programs with complete objectivity.

Thus, all oversight of CIA spending performed within the ex-
ecutive branch-that by the CIA itself, OMB, and perhaps to a
small extent PFIAB-is based on fiscal data supplied by the Agen-
cy. The task of performing an independent audit is left for the legis-
lative branch.

B. Congressional Oversight of CIA Spending

Congress' method of overseeing CIA spending was developed
in response to the special requirements of secrecy that accompany
many of the activities-and consequently the expenditures-of the
CIA and other intelligence services. When the congressional CIA
oversight mechanism was established, it was thought that the need
for secrecy rendered public hearings and other traditional methods
of congressional oversight impracticable and that access to confi-
dential inforamtion about the intelligence agencies and their ac-
tivities should be denied to all but a few congressmen. Oversight of
CIA spending and activities was therefore delegated to subcommit-
tees which meet in executive session and report only the conclu-
sions reached at their meetings, not the reasons underlying them, to
Congress as a whole.6 2 These subcommittees are in uniquely

60. Letter from William E. Colby, DCI, to author, Nov. 9, 1974, on file in New
York University Law Library [hereinafter "Colby Letter"].

61. Colby Hearings, supra note 9, at 182.
62. This exemption from a requirement to justify their conclusions to Con-

gress as a whole is unique to the intelligence subcommittees. Other subcommit-
tees also customarily meet in executive session. Senate Appropriations staff inter-
view. supra note 18.
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powerful positions both because they are not required to justify
their conclusions to the full houses and because they are the only
congressional bodies to which the CIA acknowledges its obligation
to report.63

Oversight of CIA activities and spending is primarily the re-
sponsibility of subcommittees of the Armed Services Committees in
both houses, although the Appropriations Intelligence Subcommit-
tees also perform some spending oversight. The Senate Armed Serv-
ices Subcommittee on Central Intelligence and the House Armed Serv-
ices Special Subcommittee on Intelligence are composed of senior
members, including the chairmen, of the full committees. Both sub-
committees have taken an increasingly active role in intelligence over-
sight since 1971, a year when the House subcommittee had been
disbanded entirely and the Senate subcommittee, although techni-
cally in existence, did not meet.6 4

The Senate Armed Services Subcommittee, chaired by Senator
John Stennis (D., Miss.), appears to be the less active of the two
subcommittees.' By mid-September 1974, it had held only two for-
mal meetings during the 93d Congress, 65 although it met infor-
mally on a number of other occasions The informal meetings re-
portedly did not always involve all subcommittee members and
were sometimes, but not always, attended by one or two staff mem-
bers and recorded in staff memoranda.67 CIA spending was re-
portedly reviewed in great detail at some of these meetings.6 8

The House Armed Services subcommittee has taken a relative-

63. According to DCI Colby,
There is no specific resolution of either the House or the Senate that
sets up those particular committees, but in the early 1950s those subcom-
mittees of the Appropriations Committee and the Armed Services Com-
mittee of the House and of the Senate were established as our proper
oversight and review committees. And the practice grew up, over these 25
years, that we would only speak to those and not to the others.

Center for National Security Studies, Conference on the Central Intelligence
Agency and Covert Actions, Washington, D.C. Sept. 13. 1974 (mimeo'd proceed-
ings) [hereinafter "National Security Studies Conference"].

64. For a description of the oversight committees through mid-1971. see CIA:
Congress in Dark About Activities, Spending, 21 Cong. Q. 1840-43 (Aug. 28, 1971)
and id. at 1728.29 (Aug. 14, 1971) . See also 120 Cong. Rec. 5929 (daily ed. April
11, 1974).

65. 120 Cong. Rec. 17.005 (daily ed. Sept. 19, 1974) (remarks of Sen. Baker.
attributing the information to Senate Armed Services Committee staff) .

66. Telephone interview with W. Clark McFadden 11, Counsel. Senate Armed
Services Committee. Nov. 8, 1974.

67. Id. McFadden was unwilling to state the extent to which the subcommit-
tee's responsibilities might be carried out by the chairman alone.

68. Id.
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ly active role in CIA oversigt t since its reconstitution in 1971 un-
der the chairmanship of RepresenLative Lucien Nedzi (D.,
Mich.).69 It met nine times in 1972, 24 times in 1973, and 17
times in 1974 through mid-November. 7 0 The subcommittee gener-
ally meets in executive session, usually with staff members and a
stenographer present71 That the meetings have not focused on
spending oversight is indicated by the fact that a staff member who
has worked for the intelligence subcommittee since 1972 has "not
been privy to any detailed budget discussions."7 2

The intelligence subcommittees of the House and Senate Ap-
propriations Committees also perform some spending oversight.
Staff members of the House "Special Group" are frequently in con-
tact with the executive agencies they oversee; in addition, the Special
Group informally monitors CIA spending both in the course of
substantive briefings throughout the year concerning Agency pro-
grams and in its hearings on the Agency's appropriation requests.7 3

The Senate Appropriations Intelligence Subcommittee reportedly
also concerns itself with CIA spending both in its formal budget
hearings and in its regular semi-monthly meetings.74

C. The 1949 Act and Congressional Control Over CIA Spending

The 1949 Act appears to limit traditional legislative control
over executive agencies by providing that the CIA may expend its
funds "without regard to limitations of appropriations from which
[the funds are] transferred" 7 5 and "notwithstanding any other
provisions of law.""6 If in these provisions Congress completely-

69. The chairman of the full committee, Rep. Edward Hebert (D., La.), is a
member of the subcommittee.

70. Letter from William H. Hogan, Jr., Counsel, House of Representatives
Comm. on Armed Services, to author. Nov. 18,1974, on file in New York University
Law Library [hereinafter "Hogan Letter"). Many, but not all, of these meetings
were devoted to hearings on CIA involvement in Watergate and retirement pro-
visions for CIA employees. See. e.g., the list of subcommittee publications in
Hearings Before and Special Reports Made By House Comm. on Armed Ser-
vices on Subjects Affecting the Naval and Military Establishments 1973, 93d
Cong.. Ist Sess. at 24-25.

71. Hogan Letter, supra note 70.
72. Id.
73. Preston interview-Nov. '74, supra note 13. Although the subcommittee's

reviews of CIA appropriation requests do not include a systematic justification of
past-ycar spending. Agency representatives are called upon to justify specific items,
e.g. a rccjucst for an icrcase in funds for a certain purpose. Id.

74. Senate Appropriations staff interview, supra note 18.
75. 50 U.S.C. § 403 f (a) (1970).
76. Id.
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even if not permanently7 7 -relinquished its power to control CIA
spending, attempts co utilize the congressional "plenary power to
exact any reporting and accounting it considers appropriate in the
public interest"7'8 miy be an exercise in futility. On the other hand,
such a situation may increase the importance of congressional over-
sight in order to determine when new legislation, including modifi-
cation of the 1949 Act, may be needed and to allow Congress to
attempt to influence the CIA through informal means. In either
case, it is useful to define the scope of the 1949 Act with respect to
congressional control of CIA spending.

A concrete context in which this issue might arise would be
the approval of an appropriation including funds destined for the
CIA which contains a limitation on the purposes for which the
funds may be spent but which does not expressly state whether the
CIA is to be bound by the limitation. 7 9 In such a case the 1949 Act may
reasonably be held to override the subsequent enactment only if
Congress (1) intended in passing the 1949 Act to exempt the CIA
from all subsequently enacted funding limitations; and (2) does not
intend to disturb the CIA exemption in the subsequently passed fund-
ing limitation.8 0

The language of the 1949 Act suggests that Congress intended
to exempt the CIA only from certain funding technicalities. Thus,
for example, the subsection which exempts the CIA "from other
provisions of law" arguably applies only to technical funding limita-
tions such as those enumerated in that subsection, viz.,

prohibitions on the exchange of appropriated funds other than
for silver, gold, U.S. notes and national bank notes, restric-
tions on using personnel of other government agencies, and
limitations on the payment of rent and making of improve-
ments to leased premises. 8 1

77. Congress may, of course, reassert this power whenever it wishes by the
passage of new legislation. Sce text accompanying notes 196-214 infra.

78. United States v. Richardson. 418 U.S. 166, 178, n. 11 (1974) .
79. An example of such a limitation in an appropriation bill might state

that "nothing in this appropriation shall be construed as authorizing the use of
any such funds to provide military assistance to the Government of X." Cf. P~ub.
IL No. 91-668. § 838 (a), 2d proviso, 84 Stat. 2020 (1971), a provision in the 1971
Department of Defense Appropriation which prohibited the use of funds in the
appropriation for support of allied forces assisting the government of Cambodia
or Laos. This limitation is discussed in Futterman, Toward Legislative Control of
the CIA. 4 N.Y.U. J. Int'l L. & Pol. 431, 450 (1971) (hereinafter "Futterman"'].

80. Id. at 448-54.
81. 50 U.S.C. § 403f (1970). This interpretation involves application of the

ejusdem genertf maxim of statutory construction.
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Similarly, subsection 10 (a) ,82 which allows the Agency to expend
funds "notwithstanding any other provisions of law," arguably wa-s
intendcd to apply only to the housekeeping functions listed therein
such as "rental and news-reporting services" and "association ard
library dues." Subsection 10(b),83 authorizing the CIA to spend
its funds "without regard to the provisions of law and regulations
relating to the expenditure of Government funds," may have
been intended only to exempt the CIA from normal accounting
procedures. Such an interpretation is indicated by the remainder of
the sentence: " . . . and for objects of a confidential, extraordi-
nary or emergency nature, such expenditures to be accounted for
solely on the certificate of the Director . . ." (Emphasis added.)

Congress' intent regarding CIA spending autonomy is not clar-
ified by the legislative history of the 1949 Act. The Committees on
Armed Services of both houses held hearings on the bill in execu-
tive session and released only skeleton reports stating that much of
the testimony was confidential and that the legislation was
justified.84 The House passed the bill without clarification; 85 the
Senate likewise passed an amended version of the House bill with
the knowledge that it was not being given a full explanation.88 The
funding provisions of the Act were not discussed in either House.

Proponents of CIA autonomy may argue that Congress' pas-
sage of the 1949 Act without knowledge of its full implications re-

82. 50 US.C. § 403j (a) (1970).
83. 50 U.S.C. § 403j (b) (1970).
84. S. Rep. No. 1302, 80th Cong., 2d Sess. (1948); H.R. Rep. No. 160, 81st

Cong., Ist Sess. (1949); S. Rep. No. 106, 81st Cong., Ist Sess. (1949) . The House
report stated:

The report does not contain a full and detailed explanation of all the
provisions of the proposed legislation in view of the fact that much of
such information is of a highly confidential nature. However, the Com-
mittee on Armed Services received a complete explanation of all features
of the proposed measure. The committee is satisfied that all sections of
the proposed legislation are fully justified.

H.R. Rep. No. 160, 81st Cong., Ist Sess. 6 (1949).
85. WVhen the 1louse considered the committee report, some members object-

ed to the committee's failure to inform the House of the full implications of the
bill. Rep. Emanuel Celler (D., N.Y.) protested:

Certainly if the members of the Armed Services Committee can hear the
detailed information to support this bill, why cannot our entire member-
ship? Are they the Brahmins and we the untouchables? Secrecy is the
answer. What is secret about the membership of an entire committee
hearing the lurid reasons? In Washington three men can keep a secret if
two men die. It is like the old lady who said, "I can keep a secret but the
people I tell it to cannot."

95 Cong. Rec. 1945 (1948).
86. 95 Cong. Rec. 6947-56 (1949) .
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flects an intent to abdicate effective control. However, a contrary

argunment holding that the burden of proof falls on those who assert

such 'an extraordinary abdication of legislativc power is at least

equally persuasive. In this view, the absence of explicit legislative

direction should be interpreted as reflecting a congressional intent

not to grant extraordinary powers to the CIA. If any such explicit

grant is contained in the undisclosed portion of the Armed Services

Committees' hearings, the burden is on those who assert it to pro-

duce the unpublished materials. Even if such materials were found

to exist, the question would still remain as to whether they reflect

the true intent of Congress since Congress as a whole was ignorant

of them when it passed the legislation.8 7

Respect for the intent of post-19 4 9 Congresses which have en-

acted appropriations limitations also dictates a restrictive construc-

tion of the 1949 Act's funding provisions. A total CIA exemption

from funding limitations which do not expressly apply to it might

frustrate the intent of subsequent Congresses enacting limitations on

appropriations, for the executive could always evade the restrictions

merely by 'transferring the funding and nominal control of the for-

bidden operation to the CIA. Therefore, when Congress passes a

blanket restriction on an appropriation and is silent regarding its

application to the CIA, the burden of persuasion should rest on

those who would exempt the Agency rather than on those who

would read the restriction literally. This view is particularly plausi-

ble since such restrictions are frequently added during rapid floor

debate, when congressmen cannot be expected to have in mind all

the other sections of the United States Code which might conceiva-

bly affect the matter at hand. Unless there is an express indication

of congressional awareness of the 1949 Act's CIA exemption when

a given funding restriction is passed, the axiom that Congress in-

tends its legislation to be effective suggests that the 1949 Act

should not be held to supersede a subsequently voted appropriation

restriction.88

87. The position described here is put forth in Futterman, supra note 79. at

452-53.
88. Cf. Boys Markets, Inc. v. Retail Clerks Union, Local 770, 398 US. 235

(1969), where the Supreme Court held that a statute prohibiting federal courts

from granting injunctions against labor unions under any conditions [Norris-

LaGuardia Act, 29 U.S.C. §§ 101-115 (1932) ] did not prevent a federal court

from granting an injunction to enforce a provision of a more recent law [Labor

Management Relations Act, 29 U.S.C. § 185 (1947) ], despite the fact that the

newer statute did not expressly supersede the older one and did not expressly

authorize the granting of such an injunction. The Court stated:
The literal terms of . .. the Norris-LaGuardia Act must be accommo-
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Thus there is at least a colorable argument that the 1949 Act
was not intended to and does not preclude control of CIA spending
by subsequent Congresses. Otherwise, the 1949 Act would so limit
the parameters of Congress' discretion that congressional oversight
of CIA spending would be reduced to form without substance.

IV. DEFICIENCIES IN THE PRESENT SYSTEM OF CONGRESSIONAL
OVERSIGHT

There is little disagreement that intelligence oversight-includ-
ing oversight of intelligence spending-cannot be performed as
openly as oversight of other government functions. An appropriate
standard for congressional oversight of the CIA is that it be as thor-
ough and as open as possible, consistent with the confidentiality re-
quired by the national security. With that standard in mind, this
section will examine some possible weak points in the current sys-
tem.

A. Do the Subcommittees in Effect Shield the CIA from Congress?

, The secrecy that attends subcommittee oversight of CIA
expenditures raises issues regarding the utility of oversight groups
whose members cannot reveal the bases for their judgments
even to their congressional colleagues. Under such conditions the
oversight committees, far from being an instrument of congressional
control over the intelligence agencies, may in effect shield the intel-
ligence community from effective congressional scrutiny.8 9

So long as the oversight subcommittees continue to have juris-
diction over CIA activities, no other congressional bodies will be
likely to monitor the Agency. Hence, by remaining ignorant of

dated to the subsequently enacted provisions of . . . the Labor Manage-
ment Relations Act and [the latter Act's] purposes.

398 U.S. at 250.
89. For example, Sen. Proxmire. citing the repeated postponement of hear-

ings on the CIA by the CIA subcommittees in both houses despite the referral of
'-several important bills" to them and despite DCI Colby's suggestion that
changes be made in the CIA legislation, recently stated on the floor of the
Senate:

It has reached the point where the only conclusion that can be drawn is
that the committees are trying to protect the CIA from the legitimate
calls for change from the rest of Congress.

120 Cong. Rec. 5929 (daily ed. April 11. 1974). Sen. Case has also cautioned that
oversight committees having access to classified information may in effect be
"used as a means of conning us rather than informing us. as a body." Hearings
on S. 2224, supra note 54.
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Agency activities, such as appea:s to have been the case regarding

CIA involvement in Laos before 1971,9 the subcommittees effec-
tively cut off the access of the entire Congress to information, both

fiscal and substantive, about these activities. The effect of any fail-
ure to oversee by theSubcommittees is particularly severe in view of
the fact that they are the only ones to whom the Agency recognizes

an obligation to provide information."' A concrete example of thlis
problem occurred recently in connection with an investigation of

possible CIA involvement in the Watergate break-in and cover-up
by the Senate Select Committee on Presidental Campaign Activities
[hereinafter the "Select Committee"]. Senator Howard Baker (R.,

Term.) reported that the Select Committee had been confronted by a

"stonewall" [sic] when it received a letter from DCI Colby

stating that the Agency would make certain critical classified

information "completely available to inspection by any mem-
ber of the CIA Subcommittee of the Senate Armed Services

Committee" but that he did not "think it appropriate to turn
over to the Select Committee" any of this material.9 2

Thus, a properly authorized congressional committee was unable to

investigate as fully as it deemed proper matters involving the CIA.

The committee's inability appeared to result from a combination of
the oversight subcommittees' failure to act and the CIA's reluctance
to supply certain information to any congressional body other than
the oversight subcommittees.

Another aspect of the problem arises from the Armed Services
Committees' practice of referring bills concerning the CIA to the
Agency for comment, which as applied sometimes appears to have

the effect of giving the CIA a measure of control over legislation
concerning it. Although it is regular congressional procedure to re-

90. See text accompanying notes 22-23 supra.
91. DCI Colby recently stated:

I am prepared to go into the CIA .... in detail before the proper
committees .... [or] before any other members who are brought into
the matter by the proper committees. I am prepared to change our
procedure if the Congress decides to set up the structure in another way.
Until one of those happens, I respectfully must not get into a further
discussion about the details of our activities ....

See note 63 supra and accompanying text.
92. 120 Cong. Rec. 17.004 (daily ed. Sept. 19. 1974). DCI Colby, while not

denying Sen. Baker's assertions, states that the CIA "made available" to the Select
Committee "2G witnesses, 700 documents, and 2,000 pages of testimony, mucs of
it sensitive and of the type normally available only to the Agency's oversight
committees." Colby letter, supra note 60.
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fer proposed legislation to the agencies concerned for comment,9 3

bills referred to the CIA by the House Armed Services Committee

frequcntly remain at the Agency for so long as effectively to cut off

their chance for consideration by Congress.N4 This practice, what-

ever its purpose, serves to prevent the passage of legislation concer'i-

ing the Agency rather than to facilitate it.

B. Are the Subcommittees Representative of Congress as a Whole?

The membership of the oversight subcommittees does not rep-

resent the full spectrum of congressional views. The seniority sys-

tem creates one facet of this problem. As the system presently

works, the chairman of each committee assigns the other members

to subcommittees. The chairman of the Armed Services and Appro-

priations Committees in both houses have consistently chosen only

relatively senior members for service on the intelligence

subcommittees.9 5 Younger congressmen and those who tend to be

more critical of the CIA are not represented on the oversight sub-

committees.
The second aspect of the problem is inherent in the secrecy

which attends subcommittee deliberations. Representatives and sen-

ators face elections every two or six years, and intelligence over-

sight does not gain votes at home. Indeed, it may well cost votes.

Based on what a subcommittee member has learned in confidential

briefings, he may be moved to a vote on the floor of the House or

Senate which he cannot justify publicly and which may appear ill-

considered in light of the information available to the public.9 6

93. Hogan letter. supra note 70.
94. For example, among the bills awaiting CIA comment in August 1974 was

one which had been referred to the Agency in May 1973 and two which had been
referred in June 1973. Leg. Cal., H.R Comm. on Armed Services, 93d Cong.. No.
8 (Aug. 23, 1974). Consideration of six bills similar to those submitted for CIA
recommendation was meanwhile being held in abeyance pending receipt of the
Agency reports on the three submitted bills. Id. All these bills died in committee
when the 93d Congress adjourned Dec. 20, 1974.

95. See text preceding notes 13 and 64 supra.
96. Sen. George Aiken (R., Vt.) has aptly described this predicament:

We all know that' when the appropriations bill is pending the Russians
in particular become extremely powerful. They are on the verge of
producing weapons which could virtually exterminate us at one blow
and we have to do something about that right away. Let's assume [the
Defense Department] asks for a trillion dollars to continue [its]
research . . . . But assume that the members of the committee entitled
to the information from the CIA learn that this infortnatioai. so-called.
which has been spread across the front pages of the press to justify the

90-784 0 - 77 - 12
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Furthermore, since time and effort expended on intelligence over-

sight do not usually gain crucial home-town publicity, the congress-
men who can best afford to participate in confidential oversight

may be those senior members with "safe" seats.97

Since secrecy requires intelligence oversight committees to re-

port their conclusions to the entire Congress without the underlying
justifications-thereby precluding the members from making an in-

dependent informed judgment9 8 -and since these conclusions are

necessarily based on general policy judgments as well as on specific

classified information, it is, particularly unfortunate that the sub-
committees do not comprise a philosophical cross-section of the full

Congress. 99 This is a case in which national security, the political

process, and the democratic ideal of fair representation are all at

loggerheads.

C. Exclusion of the House Foreign Affairs and Senate Foreign Re-

lations Committees from CIA Oversight

Another deficiency relates to the exclusion from the intelli-

gence oversight process of congressional committees with jurisdic-

tion over foreign affairs. The structural relationship between CIA

demand for a trillion dollars, isn't so; that the Russians are nowhere
near that point in their development of destructive weapons and that,

.say $500 billion would stuffice to insure the security of the United States.
What do we do then? Do we go on the floor and take the position

against all this publicity which has been spread in public before the
committees and spread before the United States and the press? Then to
carry out our duties we vote against that trillion dollars . .. . and

approve of only $500 billion. Hov do we justify that position with our

constituents back home? Assuming we want to be reelected, it puts us in
a bad spot. Can we say we got this information from the CIA? How do

we justify our position after all this publicity has been made on the
other side of it?

You know self-preservation is a very strong instinct among Members
of Congress.

Hearings on S. 2224. supra note 54, at 37-38.

97. But see text accompanying notes 145-46 infra.
98. Sen. Hughes has described Congress' position with regard to intelligence

matters:
We are uninformed . . .: We have not had the capacity or responsibili-

ty to know even when we were given information whether it was right or
wrong, or what was happening.

120 Cong. Rec. 9307 (daily ed. June 4. 1974).
99. In the case of the Appropriations subcommittees the problem is most

acute, since the CIA budget as approved by these subcommittees is concealed in
other appropriations and is not even subject to the formality of a vote of the full

House and the full Senate.
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activities and U.S. foreign policy supports the inclusion of these

committees. As demonstrated by the recently disclosed Chilean op-

eration, CIA activities can have a profound effect on U.S. foreign

policy. Congress recognizes this: When a covert operation goes

awry, it looks to the Foreign Affairs and Foreign Relations Com-

mittees, not to the Armed Services or Appropriations Subcommit-

tees, for an explanation.1 0 0

Furthermore, the law restricting CIA operations (with very

limited exceptions) to foreign countries 0'M suggests that the House

Foreign Affairs and Senate Foreign Relations Committees ought to

be included in intelligence oversight. Another reason for their inclu-

sion is the fact that CIA operatives abroad are responsible to the

ambassadors in their respective countries; the ambassadors, in turn,

are part of the State Department, which is within the exclusive con-

gressional jurisdiction of the Committees on Foreign Affairs and

Foreign Relations.'0 2 The Foreign Assistance Act of 1974103 mandates

the inclusion of the Foreign Affairs and Foreign Relations Commit-

tees in certain aspects of CIA oversight which have particular sig-

nificance to the United States' international posture. However, an

informal arrangement by which members of the Senate Foreign Rela-

tions Committee were accorded "observer" status at Senate Armed

Services Intelligence Subcommittee meetings was discontinued in

1974.104

D. Lack of Executive Cooperation

The effectiveness of congressional oversight of the CIA is re-

duced by the failure of the executive branch either to consult with

the subcommittees on policy matters or to cooperate fully in con-

gressional investigations. 10 5 The 1971 White House reorganization

of the intelligence community1 06 is perhaps the most striking ex-

ample of executive failure to consult with the intelligence oversight

100. F. Wilcox, Congress, the Executive. and Foreign Policy 87- (1971).

Hearings about the U-2 incident in 1960 and the Bay of Pigs episode in 1961. for

example, were both held by the Senate Foreign Relations Committee. Moreover,
when the Foreign Relations Committee sought an explanation of the CIA's role

in these events, it bypassed the Armed Services Committee and went directly to

the CIA. Id.
101. 50 U.S.C. § 403d (3) (1970).
102. 117 Cong. Rec. 42.925 (1971) (remarks of Sen. Symington).

103. Pub. L. No. 93-559 (Dcc. 30, 1974). See Editor's Note infra.

104. Telephone interview with Senate staff member, Aug. 30, 1974

[hereinafter "Senate staif interview"].
105. See, e.g., text accompanying note 92 supra.
106. See text accompanying note 38 supra.
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subcommittees. This action was taken without prior consultation

with or even advance notice to the Senate Armed Services or Ap-
propriations Committee. 10 7

The Executive's attitude toward Congress in this matter was
described by Senator Stuart Symington (D., Mo.), a member of the

Armed Services Intelligence Subcommittee who had protested the

Executive's bypassing of Congress:

The Chairman of the newly formed WVhite House Intelli-

gence Committee, Dr. Kissinger, . . . said . . . that the

change should have been discussed with the proper committees
of Congress, that the organization details had been handled by
Mr. George Shultz, and that he, Kissinger, would arrange for

Mr. Shultz to come down and talk to me about it.
I . . . said I felt any such a briefing should be given to

the committees, not to an individual Member. That is the last I

have heard of it.108

Congressional hearings to be held in 1975 on the CIA's alleged do-
mestic activities and on its $1 1-million intervention in Chile may dis-

close whether the executive branch has since begun consulting with

the congressional oversight committees.'0 9

A particularly important instance of executive failure to coop-
erate with subcommittee investigations involves CIA's refusal to.
permit the General Accounting Office [hereinafter "GAO"]. Con-

gress' legal and accounting arm,1"0 to conduct a comprehensive
CIA audit. Since 1961, when OAO concluded that "under existing

security restrictions" it could not perform useful audits,"1 ' GAO has
"not conducted any reviews at the CIA nor any reviews which focus

107. 117 Cong. Rec. 42,930 (1971) (remarks of Sen. Stennis). The record
does not reveal whether the House oversight committees were consulted.

108. 117 Cong. Rec. 42,924 (1971) (emphasis added) .
109. Sen. Symington stated that he had not been fully informed of the Chile

operation. N.Y. Times, Sept. 17, 1974, at II, col. I. DCI Colby stated:
I can't say that every dollar that CIA spent in Chile was individually
approved by a chairman, but I can say that the major efforts were known
to the senior officials of the Congress as stated.

National Security Studies Conference, supra note 63.
110. The GAO was established by the Budget and Accounting Act of 1921.

31 U.S.C. § 41 (1970). as an independent, nonpolitical investigative arm of
Congress. Sec also the Budget and Accounting Procedures Act of 1950, 31 US.C.
§§ 65-67 (1970), and the L.cgislative Reorganiratioln Act of 1970, 31 U.S.C. §§
1154, 1171-76 (1970).

111. Letter of May 10, 1974 from R. F. Keller, Acting Comptroller General of
the United States, to Hon. William Proxmire 9 [hereinafter "GAO Leuer"i.
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specifically on CIA activities."" 2 When GAO has contacted the CIA,
directly or indiretly, in die context of broad reviews regarding oth-
er matters such as transfers of 4mcess defense articles to foreign
governments, it has experienced varying degrees of cooperation. In
some cases the CIA has provided the information desired, but other

,attempts to obtain "information from the intelligence community
must be characterized as border line, at best.""113

Since GAO provides the mechanism through which Congress
normally audits the executive agencies whose budgets it authorizes,
the failure of the CIA to cooperate with GAO auditors and investi-
gators presents an extremely serious problem. The intelligence sub-
committee staffs do not have the capacity to audit a billion-dollar
budget such as the CIA's, while GAO was established precisely to
perform such audits for Congress.1"4 Thus, by not cooperating
with GAO, the CIA effectively forecloses Congress from auditing
its books.

E. Concealment of the CIA Appropriation from Congress

Perhaps the most critical shortcomings in congressional over-
sight of CIA funding are found in the appropriation system. Under
the present scheme, only a few committee chairmen and subcom-
mittee members know the amount of the CIA appropriation; the
great majority of'congressmen play no role in determining either
the details of Agency spending or even the total amount of its
budget.115 This arrangement not only deprives Congress of an op-
portunity to express its funding priorities with respect to CIA activi-
ties but also affirmatively deceives Congress with regard to the level
of funding being approved for other programs whose appropriations
may contain funds actually destined for the CIA.

Through the annual appropriation process, Congress allocates
the Government's available financial resources. Since these re-
sources are limited, Congress in effect must choose among the sev-
eral items in the budget supermarket, spending more on the items it
judges to be most vital, economizing on others, and eliminating,
some altogether."" Since the CIA budget is unidentified, there is

112. Id. See note 151 infra.
113. Id.at 10-11.
114. See note 110 supra.
115. For a description of the appropriation process, see Section 11 supra.
116. Sen. McGovern first made the analogy of a supermarket of services. 117

Cong. Rec. 23,692 (1971).
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no opportunity for the members to weigh it against other programs
which might compete with it for federal funds. At the same tirme,

the CIA budget affects Congress' budgeting process in a particular-

ly unfortunate way, by inflating the appropriations in which the
CIA's budget is hidden.117 Hence, Congress believes it is allocat-
ing a higher priority to the programs in whose appropriations CIA
funds are concealed than is, in fact, the case.118

Even the chairmen of subcommittees concerned with non-in-

telligence matters sometimes are unaware that the appropriations
for programs under their jurisdiction indude funds earmarked for

the CIA. For example, in 1971 Senator Edward Kennedy (D..
Mass.), Chairman of the Senate Judiciary Committee's Subcommit-
tee on Refugees and Escapees, made public receipts obtained from

GAO which he said demonstrated that much of the money appro-
priated for refugee aid in Southeast Asia was in fact being spent to

117. Most but not all CIA funds are probably induded in appropriations for
the Department of Defense. Preston interview-Nov. '74, supra note 13. This is
reflected in the fact that the appropriations intelligence subcommittees in both
houses are largely composed of members of the Defense Department subcommit-
tees. Sce text preceding note 13 supra. In 1971 Professor Fuaerman suggested
that most CIA funds may be located in the S5+ billion "Intelligence and
Communications" item in the Defense Program and Budget. Futterman, supra
note 79, at 441. It has also been suggested that funds destined for the CIA may
be hidden in appropriations for the Food for Peace program (117 Cong. Rec.
40,737 (1971)]. domestic agricultural programs [117 Cong. Rec. 23,692 (1971)].
and refugees in Southcast Asia (see text accompanying notes 119-20 infra) .

118. This problem was discussed in the Senate in 1971:
Mr. FULBRIGHT. [B]illions of dollars of intelligence funds are con-
tained in this [Defense Department] appropriation. No one can tel
where in this bill those funds are. When they read a line item and find
that there is so much for aircraft, or for a carrier, those may or may not
be the real amounts.

This practice gives rise to questions about every item in the
appropriation ....
Mr. CRANSTON. Are there references in the appropriation bill to funds
for intelligence uses?
Mr. SYMINGTON. No.
Mr. CRANSTON. How are they provided for: by padding other catego-
ries?
Mr. SYMINGTON. I am not sure I have enough knowledge to answer.
Presumably yes ....
Mr. CRANSTON. When we run through the bill, we find that there is
allocated money for pay and allowances. for individual clothing, for
subsistence.... Is the way these items are handled, inflated, or bloated.
in fact-some of them, at least-that will cover up what is in this bill for
intelligence?
Mr. ELLENDER. Yes, the Senator is correct-some of it.

117 Cong. Rec. 42,927-31 (1971).
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support CIA-directed paramilitary operations in Laos.119 Over a
year later Senator Kennedy published reports which indicated that
nearly half of the funds appropriated by the U.S. to aid victims of
the war in southeast A:ia were still being diverted to CIA projects,
despite President Nixon's earlier assurances that the practice would
be ended; 12 0 and the CIA was reported to be continuing to finance
clandestine army operations through the Agency for International
Development." 2l'

It appears that subcommittee chairmen remain unaware of
CIA funds in their appropriations. As recently as April 1974, Sena-
tor Proxmire asserted that "many subcommittee chairmen in Con-
gress are not aware that they are approving appropriations for intel-
ligence agencies under the slight-of-hand procedures in the [1949
Act]."1 22 To help remedy this situation, Senator Proxmire stated
that he would ask the floor manager of every appropriation hill
whether intelligence funds were hidden in his bill.' 2 3

V. DoES THE CONSTrInON IMANDATE PUBLICATION OF THE

CIA BuDGxir?

The question of whether the CIA budget should be hidden
from all but a few members of Congress is one of constitutional sig-
nificance. Not only may the Constitution mandate the reporting of
CIA expenditures to Congress as a whole, but it may even require
publication of the CIA budget. Article I, Section 9, Clause 7 of the
Constitution provides: "[A] regular statement and Account of the
Receipts and Expenditures of all public Money shall be published
from time to time." This, the Statement and Account Clause, has
never been interpreted by the Supreme Court.12 4 The "legislative
history" of the Clause, while not totally unambiguous, is compatible
with the view that the Framers of the Constitution intended that
public account should be made of all funds expended by the federal

119. N.Y. Times. Feb. 7, 1971, at 16, col. 3.
120. N.Y. Times, March 19, 1972, at 1, col. &.
121. Id. at 2, cols. 1-4.
122. 120 Cong. Rec. 5929 (daily ed. April 11, 1974).
123. 120 Cong. Rcc. 888 (daily ed. Jan. 31, 1974).
124. Recently, in Utniked Suates v. Richardson, 418 US. 166 (1974). a citizen

invoked the Clause in support of his petition for a writ of mandamus to compel
the Secretary of the Treasury to publish the CIA's receipts and expenditurcs and
to enjoin any further publication of the Treasury Departmcnts Combined State-
ment which did not reflect such figures. The Supreme Court held that Richardson
lacked standing to bring the action and issued no opinion on the merits of his
Case.



180

522 INTERNATIONAL LAW AND POLITICS [VOL. 7: 493

government. At a minimum, the legislative history indicates an in-

tent that Congress should be fully informed of all federal expendi-

tures.

A. Textual Analysis of the Statement and Account Clause

The plain language of the Statement and Account Clause is

unambiguous in its mandate that "a regular statement and Ac-

count . . . of all public money shall be published from time to

time" (emphasis added). In contrast, Article I, Section 5, Clause 3,

requiring each house to maintain and publish a journal of proceed-

irigs, expressly exempts from publication "such facts as may in their
Judgment require Secrecy."'2 5 No Constitutional provision indi-

cates that Congress itself is to have anything less than complete in-

formation about the receipt and expenditure of public funds.

B. The Legislative History of the Statement and Account Clause

The particular importance which the Framers attached to a

public accounting is not difficult to understand: "A revolution had

been fought largely because of popular resentment of a distant sov-

ereign who taxed and spent without public accountability.''I26

* Nothing analogous to the Statement and Account Clause had

been contained in the Articles of Confederation' 27 or in the origi-

nal draft of the Constitution.' 2 8 When the Clause was first pro-

posed at the Constitutional Convention, only one representative

questioned the addition of the full-accounting requirement; and he

merely expressed doubt about the practicality of requiring the Gov-

ernment to report "every minute shilling."1 2 9 No objection was

125. The Statement and Account Clause has also been compared to Article 11.
Section 3, which requires the President "from time to time [to] give to the
Congress Information on the State of the Union." This comparison is said to
demonstrate that the Framers distinguished between "reporting" to Congress and
"publishing" to the people. BricEf of Ralph Spritzer as Amicus Curiae at 29-30,
Richardson v. United States, 465 F.2d 844 (3d. Cir. 1972) [hereinafter "Amicus
Brief'l. Regardless of whether the Statement and Account Clause creates a duty
to the people, the Supreme Court's dictum that "the subject matter is committed
to the surveillance of Congress," (418 U.S. at 179), indicates that at least Con-
gress is entitled to receive complete information.

126. Amicus Brief, supra note 125, at 30.
127. The Articles of Confederation required only that Congress inform the

states of its indebtedness. Articles of Confcderation, Art. IX, 4r 15.
128. Brief for the Petitioners at 23. United States v. Richardson, 418 US. 166

(1974) .
129. Rufus King was the Framer who expressed this view. 2 The Records of

the Federal Convention of 1787, at 618 (MI. Farrand ed. 1911) [hereinafter "NI.

Farrand"].
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made to the principle of putlishing the Government's accounts. In-
stead, the main CIuCstion dehbatcd was the frequency with which
accountings should be published. The original prtoposal was for an-
nual publication, but James Madison's proposal, requiring publica-
tion "from time to time" in order to "leave enough to the discretion
of the Legislature,"' 3 0 prevailed. Madison, attempting not to
weaken but to strengthen the Clause by his amendment, 13 1 noted
that the practical effect of the fixed-interval reports required under
the Articles of Confederation had been counterproductive: "[A]
punctual compliance being often impossible, the practice had
ceased altogether."'3 2 James Wilson, who seconded Madison's
motion, added that "[m]any operations of finance cannot be prop-
erly published at certain times.'"33 'Wilson's statement-must have
been based on an assumption that full disclosure was to be re-
quired, for if full disclosure were not required, there would never be
a necessity to delay reporting until the report could be "properly
published." Statements made by the Framers at ratifying conven-
tions in their home states also reflect their understanding that full
accountings would be available both to Congress and to the people
under the Statement and Account Clause.134

The only doubt about the Clause wvas expressed by Framers
who feared that the "from time to time" requirement might later be

130. Id. at 618-19.
131. That the Madison proposal was designed to strengthen the publication

requirement is apparent from his explanation of the proposal at the 1787
Convention:

'[1]f the accounts of the public receipts and expenditures wvere to he
published at short stated periods, they would not be so full and
connected as would be necessary for a thorough comprehension of them
and detection of any errors. But by giving them an opportunity of
publishing them from time to time, as might be found easy and
convenient, they would be more full and satisfactory to the public, and
would be sufficiently frequent.

3 M. Farrand, supra note 129, at 326.
132. 2 MI. Farrand, supra note 129, at 619.
133. Id. at 618-19 (emphasis added) .
134. For example, George Mason, who drafted the Clause, told the Virginia

Convention that while some matters might require secrecy, he
did not conceive that the receipts and expenditures of the public money
ought ever to be concealed. The people, he affirmed, had a right to
know the expenditures of their money.

3 M. Farrand, supra note 129. at 326.
In Maryland, James Mlctlenry stated: "[Tjhe people who give their money

ought to know in what manner it is expended." 3 Mf. Farrand, supra note 129, at
150. In New York, Chancellor Livingston advocated the Clause as a check against
corruption:

Congress are to publish, from time to time, an account of their receipts
and expenditures. These may be compared together; and if the former,
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construed in a way whch would violate the Framers' intent of full
publication. 13 5 Interestingly, however, none of the proponents of
the "from time to time" phrase listed the need for some secrecy as
an argument supporting their position.

C. Subsequent Constructions of the Statement and Account Clause

In practice, the Statement and Account Clause has been inter-
preted as permitting Congress to make secret appropriations under
certain circumstances. In 1811, for example, President Madison, a
Framer, confidentially asked Congress for authorization to take
possession of parts of Spanish Florida. Congress responded by ap-
propriating $100,000 for the occupation and by forbidding the pub-
lication of the appropriation.'3 6 However, that case differs in two
important respects from that of the CIA budget: The entire Con-
gress knew about the secret appropriation, and the appropriation
was made public after the controversy over Florida had ended.

Only in relatively recent years has Congress permitted an en-
tire agency-the CIA-to receive funds without the knowledge of
all the members' 3 7 and allowed the expenditure of significant sums
of money to go unreported indefinitely.'3 8 Unfortunately, the sta-
tutes which waive the accounting requirement have not been tested in
court, so it is impossible to determine how much significance should

year after year, exceed the latter, the corruption will be detected, and
the people may use the constitutional mode of redress.

2 J. Elliot, Debates on the Federal Constitution 345 (1836) (hereinafter
'Elliot'].

.135. Patrick Henry cautioned:
the national wealth is to be disposed of under the veil of secrecy; for
[withl the publication from time to time . . . they may conceal what
they may think requires secrecy.

3 Elliot, supra note 134, at 462. This statement reflects concern that such a
construction of "from time to time" would abuse the clear mandate and intent of
the Clause. George Mason's similar concern was dismissed by Lee of Westmore-
land as "trivial." In Lee's view, the "from time to time" requirement referred to
"short, convenient periods," and anyone neglecting that provision "would disobey
the most pointed directions." 3 Elliot, supra note 134, at 459.

136. See Miller. Secret Statutes of the United States 10, cited in Supplemental
Brief of Appellee, Richardson v. United States, 465 F2d 844 (3rd. Cir. 1972); 3
Stat. §§ 471-72.

137. Statutes exempting executive agencies from congressional accounting
requirements under specified circumstances include: 28 U.S.C. § 537 (1970)
(certain Federal Bureau of Investigation expenditures) , 31 U.S.C. § 107 (1970)
(certain Picsidential expenditures for foreign imlercourse), and 42 US.C. §

2017 (b) (1970) (certain Atomic Energy Commissions expenditures) .
138. For example; there has never been a public accounting for the $2

billion reportedly expended to develop the atomic bomb during World War 11.
Brief for Petitioners at 26. United States v. Richardson, 418 U.S. 166 (1974).
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be attached to them when interpreting the Statement and Account

Clause. 13 9 The most that can be said, therefore, is that during the

lifetime of the Framers the Constitution was not construed as per-

mitting appropriations which were ever secret from the entire Con-

gress or which were indefinitely secret from the people, while more

recent statutes authorizing such secrecy remain untested.
The plain language and the legislative history of the Statement

and Account Clause, as well as its subsequent construction with re-

spect to the 1811 Florida appropriation, strongly suggest that the

\Clause was intended to require a full accounting of all public funds
-at least to the Congress, and probably to the people as well. It

therefore seems doubtful that the transfer method of financing the

CIA, with its resulting distortion of appropriations and published

accounts, meets the constitutional standard. 14 0

VI. RECOMME&NDATIONS

We may say that power to legislate . . . belongs in the hands

of Congress, but only Congress itself can prevent power

from slipping through its fingers.14 1

History is not replete with examples of good sense holding

sway for long periods. Therefore, Congress must act now to

139. It is conceivable that this problem will never be judicially resolved. The
Supreme Court's Richardson decision raises the possibility that the Statement and

Account Clause may be among the constitutional provisions that cannot be

litigated. See United States v. Richardson, 418 U.S. at 179; Richardson v. United

States, 465 F.2d at 873 (dissenting opinion of judge Adams). On the other hand.
it is possible that constitutional challenges based on the Clause will not be

completely foreclosed by Richardson. A congressman's standing to sue in his

official capacity has not yet been addressed by the Supreme Court. However, at

least two lower federal courts have recently granted standing to congressmen.

Mitchell v. Laird, 488 F 2d 611 (D.C. Cir. 1973); Holtzman v. Richardson, 361

F. Supp. 544 (E.D.N.Y. 1973), rcv-d on other grounds sub nom. Holtzman v.

Schlcsinger, 484 F2d 1307. See Special Committee to Study Questions Related to

Secret and Confidential Government Documents, S. Rep. No. 93-466, 93d Cong.,

Ist Sess. 5-8 (1973) [hereinafter "Secret and Confidential Documents Report"].

140. See Amicus Brief, supra note 125, at 31, for one view of what that

standard requires:

Only an accurate and identifiable head of appropriation-one bearing

the name and thus disclosing at a minimum the general purpose for

which funds are being cmployvel-can satisfy the constitutional obliga-

tion to account for the "Receipts and Expenditures of all Public

Money

141. Youngstown Sheet & Tube Co. v. Sawyer. 343 US. 579, 654 (1952)

Uackson, J., concurring).
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close the loopholes and put teeth in the oversight func-
tions. 14 2

The Constitutioan may prohibit secret appropriations altogeth-
er, but at the very le;st it mandates that Congress be informed re-
garding the expenditure of federal funds. 14 3 That and other con-
siderations call for revisions in the present congressional system of

budgetary oversight of the CIA. This section will explore possible
solutions to the problem of maximizing Congress' fiscal control of the
Agency while preserving the necessary degree of confidentiality.
The proposals will focus on ways in which oversight might be per-
formed more effectively within the existing legislative framework.

A. Necessary Attributes of Oversight Committees

On several occasions Congress has debated whether intelli-
gence oversight should remain in the hands of the present subcom-
mittees or instead be vested in a joint committee or variously
constituted committees in both houses.'4 4 The structure of the over-
sight group is not, however, the most important element. Rather, it
is critical that the oversight body: (1) represent Congress as a
whole; (2) have genuine investigative power and not be completely
dependent on the Agency's voluntary submission of the requisite in-
formation; and (3) actively assert control over CIA policies and
expenditures. None of these conditions is currently met.

I. The Oversight Body Must Represent the Entire Member-
ship. If, as is likely, Congress should delegate the oversight function
to a relatively small group of members, the designated body must
be more representative of Congress as a whole than past and pre-
sent oversight committees have been. Since the committee (or com-
mittees or subcommittees) may not be able to account to the entire
Congress by reporting all the data on which its conclusions are
based, its members must have the personal confidence of every
member of Congress, including "dissidents." Although the oversight
subcommittees have traditionally been composed of senior members

142. 120 Cong. Rec. 5929 (daily ed. April 11. 1974) (remarks of Sen.
Proxmire).

143. See text accompanying notes 124-140 supra.
144. For a description of periodic unsuccessful efforts in the House and

Senate to change the committee system of oversight, see 11. Ransom, The Intelli-
gence Establishment, 160.79 (19/0) and L. Kirkpatrick. The U.S. Intelligence
Community 60-67 (1973).
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of the parent committees, junior members could also be seated on
the oversight body without doing violence to the committee system.
Despite the possible political liabilities of membership on such a
body to a junior congressman, 145 some junior members have in the
past devoted considerable energy to solving the intelligence over-
sight problem.146 Such members may be willing to risk the politi-
cal handicaps of service on an oversight body. Further, should any
doubt arise concerning the fitness of a representative or senator to
serve on the oversight body, it would not be unreasonable to ask all
prospective members, including those who have already served in
similar capacities, to submit to a security clearance.147

2. Resumption of GAO Audits. For any body to be effective
in CIA oversight, it must have independent authority to audit the
Agency. The present system, whereby the oversight subcommittees
depend on the CIA to supply information, weakens the oversight
function. GAO, which provides Congress with the means to audit
executive agencies.'48 should be utilized for this purpose.

The 1919 Act's provision that certain CIA expenditures are
"to be accounted for solely on the certificate of the Director,"'4 0

does not entirely exempt the CIA from accounting to Congress. At
a minimum, it leaves Congress with the power to perform a comp!i-
ance audit of the CIA to assure that all expenditures are properly
accounted for by certificates from the DCI. Additionally, the Agen-
cy can grant GAO more extensive accounting access than the 1949
Act may strictly require. This was in fact done during the period
immediately following the passage of the 1949 Act when, at the
DCI's request, GAO continued to make on-site audits as it had
done for CIA's predecessor, the Central Intelligence Group.'5 0

145. See text accompanying note 97 supra.
146. Among such members are Reps. Robert Drinan (D., Mass.), Michael

Harrington (D., Mass.), and Paul McCloskey (R., Cal.) and Sen. A!an Cranston
(D., Cal.)

147. According to DCI Colby, "security clearances do not enter into the
picture in providing classified information to a member of Congress." Colby letter,
supra note 60. However, the idea of subjecting members of Congress to security
clearances is not a new one. According to Sen. Barry Goldwater (R., Ariz.),
"falny Senator can attend briefings by the CIA if he is cleared for top secret."
120 Cong. Rec. 9612 (daily ed. June 4, 1974).

148. See text accompanying note 110 supra.
149. 40 U.S.C. § 403j (1970). Cf. text accompanying note 83 supra.
150. GAO Letter, supra note 111, at 8. In view of the accounting provisions

of the 1949 Act, however, GAO referred questionable payments to the CIA
Comptroller's Office for corrective action and made no audit whatever of un-
vouchered expenditures. Id.
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However, GAO has not conducted any reviews at the CIA nor any

reviews whirli focus specifically on CIA activities since 1962.151

GAO's present position vis-a-vis the CIA was recently described by

the Acting Comptroller General of the United States:

From prior experience, it is our view that strong endorsement
by the Congressional oversight committees will be necessary to

open the doors to intelligence data wide enough to enable us

to perform any really meaningful reviews of intelligence
activities.152

The necessity for confidentiality does not foreclose the possi-
bility for GAO audits of the CIA. GAO routinely audits the sensi-

tive National Security Agency [hereinafter "NSA"]. 153 Indeed, a

recent GAO-NSA arrangement expands the scope of that audit.154

The plans worked out with NSA could certainly be adapted for
CIA audits. Under the plan which was in effect from 1955 through
1973, two or three GAO staff members who had special clearance
were assigned permanently to NSA to perform compliance audits of

NSA vouchers and accounts. These continuous audits were per-

forned on NSA premises or at designated records storage sites
where the confidentiality of NSA documents could be maintained.1 55

In late 1973 and early 1974, NSA and GAO discussed adding
management-type review to the compliance audits already being
done and agreed to increase the number of GAO staff members

deared for NSA audits from two to ten and to begin the enlarged

151. In 1959 "comprehensive audits" covering not only the expenditure of
funds but also the efficiency and economy of utilization of property and person-
nel were instituted. These audits continued until 1962, when GAO concluded (I)
that under existing security restrictions it did not have sufficient access to make
comprehensive reviews on a continuing basis which would produce evaluations
helpful to Congress and (2) that the limited type of audit which it had
conducted in the years prior to 1959 would not serve a worthwhile purpose. CIA
concurred with the resultant GAO proposal to terminate all audit efforts in 1962.
Id. at 9.

152. Id. at 13.
153. Id. at 11-13. NSA was established as an agency under the control of the

Secretary of Defense by a classified executive order in November 1952. Walden. The
CIA.: A Study in the Arrogation of Administrative Powers, 39 Geo. Wash. L.
Rev. 66, 67 (1970). It performs technical functions in support of Government
intelligence activities. United States Government Manual 209 (1973-74).

154. GAO Letter. supra note Ill, at 13.
155. Id. at 11-12. GAO refrained from publishing the results of its NSA

audits so as not to violate Pub. L. No. 86-36 (Act of May 29, 1959, 73 Stat. 63).
which forbids disclosure of any information regarding NSA activities. However, it
did hold informal discussions with NSA to review the audits and resolve problems.
GAO Letter, supra note IlI, at 13.
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review on selected parts of NSA's activities with fiscal year
1975.1586 By May 1974, seven GAO staff members had received
the necessary clearance, and GAO had been advised that the clear-
ance required for work at NSA would generally be acceptable for
performing similar work at other organizations within the intelli-
gence community with the exception of the CIA.157' Research re-
veals no reported leaks by GAO personnel of confidential informa-
tion concerning NSA, and there is no reason to believe that the
chance of leaks concerning the CIA would be any greater. Never-
theless, the CIA has declined to grant GAO the access necessary
for a competent audit.15 8

The CIA has an estimated 15,000 employees,' 59 all of whom
have security clearances. To add some eight or ten GAO employees
to the number of persons cleared by CIA would not appear to be an
insuperable burden. Congress, dependent solely on the CIA's own
accountings since 1962, w-ill not be able to fulfill arn effective over-
sight function until it insists that the Agency grant GAO the access
-including appropriate security clearances for several of its staff
-necessary for comprehensive reviews on a continuing basis.

3. The Oversight Body Must Assert Control. To preclude the
oversight groups from taking a passive role, they should be required
to meet at least monthly and to issue detailed reports to Congress
on CIA activities and expenditures.160 The oversight bodies should
either participate directly in the budget allocation process or have
ex officio representation on the Appropriations Committees' intelli-
gence subcommittees. Through the GAO, they should carry out a con-
tinuous, independent audit of Agency spending. Any oversight body
should be well enough informed as to all aspects of the CIA that it
can provide Congress with an explanation whenever a question
about the Agency arises. To meet this standard, the oversight body
needs the power not only to perform independent audits through

156. Id. GAO agreed on the new plan notwithstanding its recognition that
the special cicarances required for GAO staff members who would be involved in
such an audit would be expensive. requiring at least six months to complete, that
higher clearances might be necessary for some aspects of the audit, and that the
results would be highly classified and strictly limited in their distribution. Id.

157. Id.
1 58. Sce text accompany ing notes 111-13 supra.
159. 119 Coing. Rec. 6S86 (1973) (remarks of Sen. Proxmirc) .
160. If 'necessary for security reasons, an oversight body might compile

complete reports to be made available only to other congressmen who have
submitted to security clearances. 'Sanitized" versions of such reports might be
prep.ared for the use of those members who had not been cleared. See text
accompanying note 173'infra.
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the GAO but also to require the Agency to provide whatever addi-
tional information is needed.

Two bills attempting to meet this need werc introduced in the
93d Congress and are likely to be reintroduced in the 94th Con-
gress. The "Joint Committee on Intelligence Oversight Act of
1974,"161 introduced by Senator Baker and eleven co-sponsors,
would require the DCI and the heads of other intelligence organiza-
tions to keep a proposed Joint Intelligence Oversight Committee
"fully and currently informed with respect to all of the activities of
their respective organizations," and would give the Committee "au-
thority to require from any department or agency of the Federal
Government periodic written reports regarding activities and opera-
tions within [its] jurisdiction '' The bill would grant the Joint
Committee subpoena power and provide that any witness failing to
comply with a subpoena would be subject to punishment for con-
tempt of Congress.16 3 The other bill,' 64 introduced in the House
by Representative Ronald Dellums (D., Cal.), would require the
DCI, at the request of a committee or subcommittee chairperson, to
provide the oversight subcommittees with information sufficient to
enable them to determine "whether the expenditure of funds by the
Agency conforms to the authorized functions of the Agency and the
congressional intent in establishing the Agency."' 6 5 Although the
bill does not specify any sanction, an oversight body which had sub-
poena power would be entitled to invoke the contempt statute,'6 8 a
threat which may encourage the DCI to provide the requested
information.1 6

7

161. S. 4019, 93d Cong., 2d Sess. § 3(b) (1974) [hereinafter "S. 4019'1.
Although Sen. Baker requested that the bill receive priority consideration, no hear-
ings were held on it by the 93d Congress.

162. Id.
163. S. 4019, supra note 161, § 4 (b) . The penalty for contempt of Congress.

a misdemeanor, is a fine of not more than $1,000 nor less than $100 and
imprisonment in a common jail for 1-12 months. 2 U.S.C. § 192.

164. H.R. 13798, 93d Cong., 2d Sess. (1974). The House Armed Services
Committee scheduled no action on the bill. Hogan letter, supra note 70.

165. H. R. 13798, supra note 164.
166. Although contempt of Congress is a severe sanction carrying a mandato-

ry jail term. Congress has occasionally been willing to use it. See, e.g.. House
Comm. on Armed Services Proceedings Against Gcurge Gordon Liddy, H.R. Rep.
No. 93-453, 93d Cong., Ist Sess. (1973) and cases enumerated therein.

167. The DCI might claim executive privilege in such a situation. For an
argument that executive privilege is not applicahle in this context, see Hearings
on S. 2221, supia note .4. 112-31 (testimony of Raoul Berge). Sece generally
Executive Privilege in Ill Executivc Privilege. Secrecy in Government, Freedom
of Information, Hearings before the . . . Committee on Government Operations
and . . . Comiittee on the Judiciary, U.S. Senate. 93d Cong.. Ist Sess. (1973).



189

1974] FISCAL OVERSIGHT OF THE CIA 531

These bills, combined with the contempt power, would facili-
tate the flow of inf rmation from the CIA to Congress. However,
an even more effec'ive measure would provide for regular, perhaps
monthly, CIA reports to the oversight body which would enumerate
the Agency's activities and their costs. The contempt power would
assure that the monthly reports were in fact made. In addition,
Agency funding for the ensuing year might be conditioned on a de-
tailed justification of current expenditures. Such legislation, coupled
with a congressional mandate requiring the oversight body to meet
frequently, to use its independent investigative authority, and to re-
port regularly to Congress, would help assure that the oversight
body actually performed its duties and made full use of its expand-
ed staff and its investigative powers.

4. The Form of the Oversight Body. Although the above con-
siderations are important regardless of the form the congressional
oversight body takes, some of the weaknesses of the present system
are directly related to the fact that oversight is the responsibility of
subcommittees. Unlike full committees, subcommittees are not re-
quired to meet regularly and do not have their own staff.' 6 8 In ad-
dition, when the subject matter covered by a subcommittee is tan-
gential to the full committee's principal concern, as intelligence may
be to the Armed Services Committees, it is likely that the ancillary
matter receives less attention.'0 9

Oversight by a full committee, either a joint committee as pro-
posed by Senator Baker or by a committee of each house, would be
a significant improvement over the present subcommittee system.
Monthly meetings would be required,l7 O a full-time professional
staff would be available, and the interest and efforts of the mem-
bers and staff would be focused on the CIA or, as is more likely,
the entire intelligence community. Although a joint committee
might appear to be more efficient in that it would avoid duplication
of efforts, an autonomous committee in each house might better fa-
cilitate legislative, as opposed to purely consultative, functions' 71,

168. Under the present arrangement. staff support for each of the four
intclligence subcommittees consists of part-time assistance from one or two pro-
fessional members of the committee staff.

169. This possibility was raiked by Sen. Lowell Weicker (R.. Conn.). a
co-sponsor of S. 4019, supra note 21, in reniarks at The New York University
School of Law, Oct. 31, 1974.

170. See. e.g.. Rule 734 of the House of Representatives. which requires
standing comrmittees to meet not IesC than monthly. H1ouse Rules and Manual,
H.R. Doc. 92-381.

171. See. e.g., 120 Cong. Ree. 6588 (daily ed. July 16, 1974) (remarks of Rep.
Harrington) .

90-784 0- 77 - 13
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B. Participation by the Entire Congress in Intelligence Oversight

Participation by the entire Congress in the oversight process

would be a more sweeping change and would have more racical

consequences than a restructuring of the present subcommittee sys-

tem. Although the daily work of oversight would continue to be

done by committee, the committee would make complete reports to

Congress, with decision-making reserved for the full House and

Senate rather than effectively delegated to the oversight body. Un-

der such an arrangement, "Committees on Intelligence" might have

a relationship to Congress similar to that presently enjoyed by other

standing committees, except that their reports would be discussed

in secret session rather than publicly.' 72 Alternatively, the over-

sight committees might report fully only to those members who

have received security clearances or who specifically apply to the

committees for inforination.17 3 Because some of the problems pre-

sented by the various possible arrangements for plenary congres-

sional oversight differ as between the House and the Senate, the

two houses will at first be considered separately.

1. The Senate. The Senate presently utilizcs a mechanism

whereby the entire membership considers classified information in

executive session. For many years, it held secret sessions whenever

it considered a treaty, and it still holds occasional executive sessions

to discuss classified or defense matters.' 74 In most instances, it later

issues a record of the secret session after deleting classified informa-

tion.'` 5 A senator who releases confidential information obtained in

172. H.R. Res. 1231, 93d Cong., 2d Sess. (1974), proposed by Rep. Harrin.g

ton, contains a variant of this idea. The bill would require a new oversight

committee in the 1louse to keep complete records and transcripts of its hearings.

which would be available to all members of Congress. 120 Cong. Rec. 6588 (daily

ed. July 16, 1974).
173. For example, S. 2224, supra note 103. provided that oversight commit-

tees receiving information from the CIA should promulgate regulations under

which classified information received by the committees might be given to con-

gressmen and their staffs who requested it. It should be emphasized that such an

arrangement would work only so long as the oversight body was truly representa-

tive and enjoyed the trust of all factions in Congress. Otherwise, the committee's

power to promulgate regulations for access to CIA information would appear to

be a smokescreen wherehv the committee might restrict rather than facilitate the

flow of information-precisely the appearance which has Icd to the current nced

for reform.
174. 29 Cong. Q. 1787 (1971) . The Senate held 8 such meetings between the

end of World War 11 and mid-1971.
175. See, e.g.. 119 Cong. Rec. 15,358-71 (daily ed. Aug. 1, 1973). the cxpur-

gated record of a Senate executive session held to consider the nomination of

William Colby as DCI.
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secret Senate procccdings may be expelled from the Senate,"76 but the
severity of this penalty makes its use unlikely.'7 7 A sanction of ex-
clusion from furtherne.:ecutive proceedings might be more effective
in that the Senate would be more willing to invoke it.'-" Another
way to reduce the likelihood of leaks might be routinely to clear all
senators and to exclude from executive sessions any senators who
specifically asked not to be subjected to security clearances.'"
Since there are only 100 senators, each with a six-year term of of-
fice, routine clearance of all senators would not be an intolerable
administrative burden.

2. The House of Representatives. The House of Representa-
tives, by virtue of the large size of its membership and their brief
term of office, presents more problems with regard to plenary over-
sight than does the Senate. Although it has not held a secret meet-
ing in many years, the House has a procedure for executive sessions
of the full membership which it could adapt to meet modern
requirements'0 Exclusion from future secret sessions could be a
stronger sanction in the House than in the Senate, since representa-
tives must face the electorate every two years and would have to ex-
plain their exclusion to the voters soon after the fact, while the issue
was still -'hot." The device of routine security clearances may be
less practical for the House than for the Senate, since its 435 mem-
bers serve two-year terms and processing a clearance requires at
least six months."8 " On the other hand, however, the "numbers of
Members of Congress are not very large by comparison to the num-
bers of people in the executive branch that get this kind of
information,"' 82 and the people deserve representatives who are
entitled to know everything that occurs in government.lu

176. Senate Rule 36. S. Doc. 93-1.
177. See, e.g.. Hearings, on S. 2224, supra note 54. at 4-5, 89 (remarks of Sen.

Cooper). The Senate did not invoke the expulsion sanction when Sen. Mike
Gravel (D., Alas.) read classified information concerning the Vietnam war into
the public record in 1972. See note 186 infra.

178. Such a sanction would not be an empty one, since the senator involved
would have to justify his exclusion in a future campaign for re-election.

179. See note 147 supra.
180. House Rules and Manual, supra note 170, Rule 29.
181. GAO letter. supra note Ill, at 12.
182. Hearings on S. 2224, supra note 54 at 55 (testimony of Herbert Scoville,

Jr.) .
183. Sen. Hughes (D., Iowa) has summarized, this viewpoint:

I personally feel that the people of Iowa elected me to represent their
interests with the CIA as well as every other facet of Government. and
that I have an entitlement to be informed. And if I am untrustworthy,
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An administratively practical compromise might be to clear
only those represent tives who specifically request clearance and to

limit the oversight committee's dissemination of confidential infor-
mation to the cleared representatives. In that way, the information
would be available to congressmen who were sufficiently interested
in the CIA and other intelligence organizations to request clear-
ance, while time, money, and effort would not be expended clear-

ing those members who lacked that interest.

3. A Complication Common to Both Houses: Legislative Im-

munity. The Speech or Debate Clause of the U.S. Constitution1 8 4

creates an obstacle to broad congressional involvement in intelli-
gence oversight by granting immunity from criminal prosecution to
members of Congress who breach security by publishing classified
information. This Clause has been held to provide immunity not
only for statements made on the floor of either house, but also
"against prosecutions that directly impinge upon or threaten the
legislative process."' 85 Although the Supreme Court has not de-

fined the limits of the immunity conferred by the Clause, its deci-

sion in Gravel v. United Slates1 8 6 indicates that at least the follow-
ing types of conduct would be protected under the Clause in the
case of a member or member's aide having possession of a classified
document:

then I feel the CIA ought to tell the people of Iowa and the country
why I am untrustworthy and on what they base it.

Colby Hearings, supra note 9, at 53.
184. The Speech or Debate Clause reads as follows:

The Senators and Representatives.... shall in all Cases, except Trea-
son, Felony, and Breach of the Peace. be privileged from Arrest during
their Attendance at the Session of their respective Houses, and in going
to and returning from the same; and for any Speech or Dehate in either
House, they shall not be questioned in any other Place.

U.S. Const. art 2. § 2. The Clause does not immunize members of Congress from
arrest for violating the law by making classified information public, for that is a

criminal violation, and the members' privilege from arrest has been held to
extend only to civil arrests. See Gravel v. United States, 408 U.S. 606, 614-15
(1972). It does, however. effectively immunize members of Congress from prose-
cution for releasing classified information.

185. Gravel v. United States, 408 U.S. 606, 616 (1972)
186. The conduct held protected in Gravel was a reading of the classified

"Pentagon Papers" into the public record at a midnight meeting of a subcommit-
tee of the Senate Committee on Public Works. Trhe Court held that the general
rule restricting judicial inquiry into matters of legislative purpose and operations
precluded it fronm questioning the "regularity" of the meeting when there was no
suggestion that the subcomminittee itself was unauthlori7cd or that the swar in
Vietnam was an issue beyond the purview of congressional debate and action. 408
US. at 610. n. 6.
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1. Any speech or debate on the [House or] Senate floor con-
cerning the classified document.
2. Any speech during a committee meeting, hearing, etc.
3. Any reading from the classified document either on the
floor or in a committee meeting.
4. Any speech concerning the classified document in commit-
tee reports, hearings, or in resolutions.
5. Any placing of a classified document into the public record.
6. Any conduct at a committee meeting or on the [House or]
Senate floor with respect to the classified document and any
motive or purpose behind such conduct. .
7. Any communications between a member and aide during
the term of the aide's employment with respect to the classified
document if related to a committee meeting or other legislative
act of the member.18 7

This broad immunity prompts an argument that classified in-
formation concerning the CIA should not be shared with any more
than an absolutely necessary small number of congressmen. In this
connection there is perhaps less concern about disloyalty than the
possibility that conscientious objection to certain CIA activities
might lead a member to release classified information. Routine se-
curity clearances might identify the rare disloyal member and ex-
clude him from receipt of classified information before he ever
gained an opportunity to release it, but they probably would not
identify and exclude the member whose release of secrets might be
motivated by his very loyalty to his country. Perceiving this difficul-
ty, Senator Javits has stated that "an exact corollary to immunity is
our responsibility for our own members and our own security,"' 88

apparently referring to the availability of the sanction of expulsion
for releasing confidential information.1 9 However, since the Sen-
ate has been unwilling to invoke this sanction in the past, it must ei-
ther determine to use the sanction of expulsion or devise a lesser,
but meaningful, sanction that it would be willing to invoke. The
House must likewise agree on a suitable sanction.

4. Physical Sceurity Requirements. In addition to the risk cre-

ated-or exacerbated-by congressmen's constitutional immunity
with respect to the information contained in classified documents,

187. Sccrct and Confidcntial Documents Report. supra note 139. at 10-1 1.
188. Hearinigs on S. 2224, supra note 54, at 51.
189. See note 176 supra and aemmpanving text.
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there is also some risk associated with the documents themselves.

Unlike CIA headquarters, the Capitol and the Congressional Office

Buildings are open to the public. How, then, can classified docu-

ments be kept secure and still be conveniently available to large

numbers of senators and representatives?
The requirements for ensuring the physical security of classi-

fied documents in congressional buildings was discussed in detail

during Senate hearings in 1972.190 A management consultant on

security and intelligence matters, a former CIA employee, de-

scribed the basic requirements for a "secure area" in which classi-

fied documents would be stored and consulted and made the follow-

ing recommendations:

. I) An early start should be made for detailed security by

planning so that the mechanism can be in place before the flow

of material starts.
2) The 'security system should include a secure area

which would include a vault and readirg/conference room

protected by a reception area and necessary alarms.
3) Provision should be made for control of the docu-

ments to include logs, rules for storage and removal, destruc-

tion, or return to the originating agency.
4) The responsibility for the security should be clearly

placed and sufficient staff should be made available to estab-

lish, operate, and monitor the system.
5) Where problems arise, close liaison with the CIA will

be helpful in finding solutions that are workable and safe.' 9 '

Admittance to the secure area would be limited to those named on

a list held by a guard. Those few members who required continuous

access would be permanently listed, while others with only occa-

sional interest in the secure area could be specifically cleared for ac-

cess at those times.'9 2 Removal of classified documents from the

secure area would be permitted only when absolutely necessary; in

such cases "there should be some means whereby it is taken out by

190. Hearings on S. 2224, supra note 54.
191. Id. at 95.
192. Witnesscs at the hearings generally emphasized the importance of keep-

ing the number of persons w ith access to the secure area as small as possible
consistent with thC priiciple of 'need to know." See, e.g., id. at 19, 28. 51
(testimony of Herbert Scoville, Jr.) and at 93, 99-100 (testimony of Joseph
Smith) . But see the remarks of Sen. Javits to the effect that every member of
Congress must vote, and therefore all have an equal need to know. Id. at 51.
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a courier and brought back the same day."'9 3 To prevent "techni-

cal penetration" or "bugging," it was suggested that conferences in-

volving extensive discussion of CIA material should be held only in

the secure area, which could periodically be "swept" to minimize

the possibility that sensitive conversations might be overheard. 19 4

This testimony indicates that physical security for classified docu-

ments can be compatible with procedures whereby oversight com-

mittees in both houses might make available to other members of

Congress the classified information on which their recommenda-

tions are based.'9 5

C. Reforming the Appropriation Process

A flaw in the oversight of CIA funding which urgently re-

quires attention is the present appropriation system, whereby CIA

funds are hidden in other appropriations and are never considered

by, or identified to, Congress as a whole.

1. The Baker-Weicker Proposal. The "Joint Committee on

Intelligence Oversight Act of 1974,"195 contains the following

provision:

No funds may be appropriated for the purpose of carrying out

any intelligence or surveillance activity or operation by any of-

fice, or any department or agency of the Federal Government,

unless such funds for such activity or operation have been spe-

cifically authorized by legislation enacted after the date of en-

actment of this Act.

Senator Weicker (R., Conn., a co-sponsor of the bill) has stated

that this provision would give the joint committee total control of

the intelligence agencies' budgets. 19 7 The purpose of the bill may

indeed be to supersede the funding provisions of the 1949 Act, but

the bill would not, in fact, have that effect. It would only restrict

the use of funds appropriated for the CIA-of which there are

none presently-while the practice of financing the CIA through se-

193. Id. at 93. Cf. H.R. Comm. on Armed Services. Rules Governing Proce-
dure, Leg. Cal. of H.R. Comm. on Armed Services, 93d Cong., No. 8 (Aug. 23.
1974). at viii.

194. Hearings on S. 2224. supra note 54. at 93. 100-01.
195. Id. at 95 (testimony of Joseph Smith); see also id. at 17, 24-27 (testimo-

ny of lerbcrt Scoiille, Jr.)
196. S. 4019, supra note 161.
197. Remarks at The New York University School of I "' - -
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cret transfers from other appropriations would continue. Thus, the
Baker-lVeicker bill illustrates the point that there can be no mean-
ingful reform of the appropriation process without expressly
amending or replacing the funding mechanism of the 1949 Act so
as clearly and unequivocally to end-or limit-the practice of
financing the Agency by secret transfers.

2. Limitations on Funds Transferred to the CIA under the
1949 Act. In order to assert control over the purposes for which the
CIA spends its funds while continuing to finance the Agency
through transfers, Congress might expressly apply to the CIA limi-
tations included in other appropriations bills. Such an unequivocal
expression of congressional intent would unquestionably prevail
over the CIA's general exemption from appropriations limitations
under the 1949 Act.19 8 Congress passed such an express limitation
for the first time in December 1974, as part of the Foreign Assistance
Act of 1974.199

Congress m-ight also combine a measure of congressional con-
trol with transfer funding by placing a ceiling on the amount of
funds transferable under the 1949 Act without specific congression-
al approval.200 Enactment of such a ceiling would limit the
amount of funds available to the Agency, whereas appropriations
limitations would limit the purposes for which Agency funds may

be expended.
The enactment of express appropriations limitations or ceilings

on Agency funding is not a political impossibility. Since such bills
would not alter the basic transfer method of funding, they do'
not necessarily invite opposition from members who prefer that
CIA appropriations remain secret. Indeed, in the political climate
prevailing at the beginning of the 94th Congress,2 01 it may not be

entirely naive to propose that Congress reassert its power of the
purse by expressly amending the 1949 Act.

198. For a discussion of the disputed extent of the exemption mandated by
the 19 19 Act when appropriations limitations are not expressly applied to the
CIA, see text accompanying notes 79-88 supra.

199. Pub. L. No. 93-559 (Dec. 30, 1974) . See Editor's Note infra.
200. Seii. Symington made such a proposal in 1971 as an amendment to a

Defense Department appropriation bill. 117 Cong. Rec. 42,923 (1971). The pro-
posed amendment was rejected by a 56-31 %ote. Id. at 42,932.

201. The "post-Watcrgate reaction against secrecy within the executive
branch and the faICt tha;1t the 9tth Congress includels several new members elected
on -swcep-clcan" platforms point toward congressional wYillingne~s to address the
1949 Act directly.
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3. A One-Line Appropriation For thc CIA. Passage of a bill

mandating a one-line, i.e., unitemized, appropriation for the CIA

and terminating the transfer funding mechanism would reassert

Congress' constitutional power to establish budgetary priorities and

need not endanger the national security. 20 2 Such a proposal would

not limit the Agency's use of appropriated funds. Under the pro-

posed system, specific limitations would have to be imposed in the

same way as under the present system, by prohibitions expressly ap-

plied to the Agency.
The principal arguments in favor of the single-line appropria-

tion are that it would permit Congress to express its sense of priori-

ties and that it would "allow Congress and the taxpayer to know the

exact amount of money going into other Government

programs'"03 by ending the artificial inflation of other appropria-

tions with sums actually destined for the CIA. Other benefits would

accrue as well.'For example, if the amount of the CIA budget were

known and discussed, congressmen might be motivated to ask more

questions of their colleagues on the intelligence oversight bodies,

thereby encouraging the conscientious performance of oversight du-

202. A model bill might read as follows:

A bill to require that appropriations be made specifically to the Central

Intelligence Agency.

Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That commencing with the fiscal year

beginning [date]-

(1) the Budget of the United States, submitted pursuant to section 201 of

the Budget and Accounting Act, 1921, shall show proposed appropriations, esti-

mated expenditures, and other related data for the Central Intelligence Agency,

and

(2) appropriations shall he made to the Central Intelligence Agency in an

appropriate appropriation Act.

For the purposes of this section, proposed appropriations, estimated expenditures,

and other related data set forth in the Budget for the Central Intelligence Agency,

and appropriations made to the Agency, may be shown as a single sum with respect

to all functions and activities of the Agency.

Sec. 2. Commencing with the fiscal year beginning [date], no funds appro-

priated to any other Department or agency of the United States shall be made

available for expenditures by the Central Intelligence Agency.

The proposed bill is identical to S. 2231, 92d Cong.. Ist Sess. (1971), pro-

posed by Sen. George McGovern (D., S.D.). See 117 Cong. Rec. 23,692

(1971). The bill died in the Senate Armed Services Committee. See also an

amendment to the Fiscal Year 1975 military procurement bill proposed by Sen.

WVilliamn Proxmire (D., Wis.), which would have called for disclosure of the total

amount requested in the budget for 'the national intelligence program." 120

Cong. Rec. 9601 (daily ed. June 4. 1974). The amendment was rejected after

extensive debate by a vote of 55-33. Id. at 9613.

203. 117 Cong. Rec. 23,692 (1971) (remarks of Sen. McGovern).
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ties. Such a development would improve not only fiscal but also
substantive congressional oversight of the Agency.

Supporters of this budget reform contend that it would permit
the proper exercise of congressional power over budgetary priorities
without endangering the national security. This view was endorsed
by the Senate Select Committee on Secret and Confidential
Documents,2 0 4 which recommended that the amount of the pro-
posed allocation for each intelligence service be itemized in the De-
fense Department appropriation bill. The committee characterized
the single-line budget as "the minimal information [Congress as a
whole] should have about our intelligence operations." 2 0 5

The publication of a single-line CIA budget has been attacked
by some as a meaningless exercise of congressional power and by
others as a serious national security risk. Those who regard it as an
inadequate reform maintain that Congress will have difficulty decid-
ing what level of funding is appropriate when it does not know the
purposes for which the funds will be used.2 0 6 Although such a crit-
icism is well founded, it ignores the fact that the choice is between a
one-line appropriation and no plenary congressional voice what-
soever. The budget would continue to be justified to the oversight
committees in detail, but the single-line appropriation would at least
enable Congress as a whole

to judge if [it wants] to spend more on intelligence . . . and

clandestine wars than on improvement of the environment or
on education or even on other aspects of national defense.2 07

Furthermore, if the arrangements discussed above are adopted,
members interested in receiving detailed CIA budget information
could obtain it from the responsible committees. 2 0 8

204. The Chairman and Co-Chairman of the Confidential Documents Com-
mittee were the Majority Leader (Sen. Mansfield) and the Minority Leader (Sen.
Scott). respectively. Other members of the Committee included Sens. Pastore.
Hughes, Clark, Gravel, Javits, Hatfield, Gurney, and Cook.

205. Secret and Confidential Documents Report, supra note 139, at 16.
206. See. e.g., Futternan, supra note 79, at 440. See also the statement of Sen.

McClellan in opposition to the proposed Proxmire amendment. to the miliary
procurement bill:

First. the total amount. You want to end that ignorance? That is when
you intend to put the camel's nose under the tent. That is the begin-
ning. That is the fwedge.... how cals you ... make an intelligent
judgment on whether that is too much or too little, whether it is bei g
expended wisely or unwisely, except when you can get the details?

120 Cong. Rec. 9609 (daily ed. June 4. 1974) .
207. 117 Cong. Rcc. 23.692 (1971) (remarks of Sen. McGovern).
208. See text accompanying note 173 supra.
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Some of those who oppose the one-line appropriation on secu-

rity grounds argue that publication of the one-line budget would

ipso facto injure the national security. 20 9 Others contend that SuLh

disclosure "is likely to stimulate requests for additional detail" aid

emphasize the potential national security danger in revealing the

trends of various budgetary details over a period of years.2 10 On

the other hand, just as the oversight committees and the CIA itself

have resisted pressures to make public the Agency budget, so they

should be able to resist pressure to make public the details of the

Agency budget after the gross figure is published. The suggestion

that the one-line budget should not be revealed because it will result

in congressional pressure to justify the budget would in effect de-

prive Congress of one of its most important functions, the allocation

of public funds.
That publication of a single-line CIA budget would not create

a security problem is perhaps best substantiated by analogy to the

Defense Department budget. which is not only made public in the

aggregate, but is also broken down in considerable detail. The one-

line CIA budget is advocated on these grounds by Senator Symning-

ton, who speaks with special authority about national security

matters. 2 11 Emphasizing the difference between intelligence or se-

curity costs and intelligence or security plans, Senator Symington

- has stated that publication of overall intelligence costs no more en-

tails "the release of knowledge about how the various intelligence

209. See, e.g., the view of Sen. John Stennis (D., Ala.), Chairman of the
Senate Armed Services Committee and its Intelligence Subcommittee:

fl]f we disclose the amount of money spent on this effort, which
indudes the CIA. then we give to our adversaries all over the world.
present and future.,a true index as to what our activities are. There are
deductions that can be made from our figures which could lead them
along the path of information which would he priceless to them to
know.

120 Cong. Rec. 9602 (daily ed. June 4. 1974).
210. DCI-elect Colby's written answers to prepared questions submitted by

Sen. Proxmire, Colby Hearings, supra note 9, at 181. See also the views of Sen.

Humphrey:
U[ust as surely. as we are in this body today debating whether or not
we ought to have a release of the figure, next year it will be whether it
is too big or too little, and then it will be what is in it. Then when we
start to say what is in it, we are going to have to expose exactly what
we have been doing in order to gain information....

120 Cong. Rec. 9606 (daily ed. June 4, 1974) .
211. Sen. Symington is a member of the Appropriations, Foreign Relations,

and Armed Services Committces and a former Secretarv of the Air Force and
member of the National Security Council. 117 Cong. Rec. 42.926 (1971): 119
Cong. Rec. 15,359 (daily ed. Aug. 1, 1973).
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groups function, or plan to function" than publishing the cost of a

nuclear aircraft carrier or a C-5A transport plane entails publica-

tion of plans for utilizing them in case of war.2 12 According to

Senator Proxmire, the publication of itemized defense figures may

actually have a valuable deterrent effect on potential enemies:

We break it down by component and by function. We then

talk about each individual weapon. When will it be ready?

How much will it cost? What does it look like in a technical

sense? Of course, this detailed information is valuable to the

U.S.S.R. But long ago, a decision was made that in our open

society it was better to know the facts and ride herd on the

Defense Department than to accept the intangible fear of ene-

my knowledge. In fact, many American strategists have argued

that the size of the U.S. military budget and the characteristics

of our overwhelming nuclear force should be made public in

order to reinforce the psychology of deterrence. The enemy

will not be deterred unless he truly believes the United States

has these weapons.
The same goes for the intelligence budget. It is a form of

deterrence for the potential adversary to know that we will

continue to spend sizeable [sic] funds for intelligence. They

will be less inclined to spring some surprise.2 13

Senator Proxmire has also answered the charge that changes in

the trend of U.S. intelligence spending which may become apparent

over the years would be valuable to an enemy:

There is no way the Soviet Union can interpret whether our

overall figure indicates what we are doing within our intelli-

gence community. Suppose we decrease the amount we are

spending. That may mean that our satellites are more effec-

tive. That may mean we have found methods that are more ef-

ficient in gathering intelligence than relying on manpower. If

we increase the amount we are spending, it may mean the re-

verse. It may not mean that we are making a greater intelli-

gence effort. 2 14

On balance, the proposal for a one-line CIA appropriation appears

212. 117 Cong. Rec. 42,92 (1971).
213. 120 Cong. Rec. 9603 (dkily ed. June 4, 1974).
214. Id. al 9609. Sen. Proxmire's arguments were made with regard to the

publication of the gross intelligence budget, not the CIA appropriation. His
arguments are equally applicable to the publication of a single-line CIA budget.
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to be at least a useful Ftep forward, although it by no means solves

all the problems inhe:ent in congressional oversight of a secret
agency.

VII. CONCLUSION

Experience indicates that the existing arrangement which vests
both oversight and legislative power over the CIA in House and

Senate subcommittees is not fully effective. Congress as a whole is

largely ignorant of such basic matters as the amount of funds the

Agency actually has at its disposal and how it expends those funds.
The subcommittees sometimes appear to be perhaps too prone to
defer to CIA determinations instead of making independent judg-
ments regarding objective Agency needs and overall legislative
priorities. The vulnerability of the transfer funding mechanism to
constitutional attack also cannot be ignored.

At the same time, short of seeking to abolish the CIA alto-

gether, it is difficult to argue seriously that all congressional over-
sight of the Agency can be done publicly. Therefore, this Note has
sought to outline a middle course whereby the CIA's accountability
to Congress might be increased without compromising the Agency's
legitimate need for confidentiality. In this context, the Note has dis-
cussed such accommodations as broadening the spectrum of views rep-
resented on the subcommittees, renewing GAO audits of the Agency,
and expressly applying appropriations limitations to the CIA
which might be made without significantly disturbing the familiar

forms. It has also discussed proposals for such structural changes as

establishment of a joint intelligence oversight committee and the vot-
ing of a single-line CIA appropriation. The relative merits of these
suggestions should be viewed in the context of the difficulties they
would remedy and the new problems they might create, with deference
to practical legislative conditions as well as to the standards of preserv-
ing justified confidentiality and strengthening legislative oversight.

It is unnecessary to determine whether total accountability is

compatible with total confidentiality. What is important-and what

this Note has attempted to demonstrate-is that the requisite confi-
dentiality and a significant measure of legislative accountability can
coexist in feasible oversight procedures.

R6BIN BERMAN SC.HWART7.NIAN
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EDITOR's NOTE: As this Note goes to press, President Ford has
signed the Foreign Assistance Act of 1974 [Pub. L No. 93-559 (Dec.

30, 1974) ]. In this Act Congress has for the first time expressly-if
not unconditionally-applied to the CIA a spending limitation of the

type discussed in the Note. Under this provision, the CIA may not

expend funds for foreign "operations" (as distinguished from for-

eign "activities intended solely for obtaining necessary intelligence,")
unless the President certifies such operations to be "important to

the national security of the United States" and "in timely fashion"
reports their "description and scope" to the "appropriate committees
of the Congress." § 662 (b) . See H. R. Rep. No. 1610, 93d Cong.,

2d Sess. 12, 42-43 (Dec. 1974). Although possible loopholes in this
provision are apparent, e.g., its lack of standards for determining
when activities are "solely for obtaining . . . intelligence" and when
they are "operations" and its vagueness with respect to the definition

of "in timely fashion," the enactment of the statute is itself a positive
step toward the reassertion of congressional control over CIA spend-

ing.
A second important innovation which has relevance to this Note

is the Act's inclusion of the Senate Foreign Relations and House
Foreign Affairs Committees among the congressional committees to

whom the President must report on CIA operations abroad. § 662 (b) .

The inclusion of the Foreign Relations and Foreign Affairs Commit-

tees in this limited area of fiscal oversight of the CIA may presage
the inclusion of these committees in the broader congressional CIA

oversight mechanism.
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CLOAK AND LEDGER:
IS CIA FUNDING CONSTrTUTIONAL

By Douglas P. Elliott*

The sovereign in this Nation is the people, not the bureaucracy.
The statement of accounts of public expenditures goes to the heart
of the problem of sovereignty. If taxpayers may not ask that rudi-
mentary question, their sovereignty becomes an empty symbol and
a secret bureaucracy is allowed to run our affairs.

Justice William 0. Douglas'

Introduction

The Central Intelligence Agency Act of 19492 established a
unique funding system by which Congress appropriates funds to other
governmental entities, which in turn transfer them to the CIA.3 The
only accounting required for expenditures of the CIA is a certificate
from its director.' The result of these procedures is that the American
public, and all but a few members of Congress, have no access to in-
formation concerning CIA finances.

In the current controversy surrounding the CIA, these funding
procedures are being re-examined. The commission headed by Vice
President Rockfeller recently recommended that Congress give "careful
consideration to the question whether the budget of the CIA should
not, at least to some extent, be made public, particularly in view of the
provisions of Article 1, section 9, clause 7 of the Constitution.""a This
clause provides that:

No money shall be drawn from the Treasury, but in Consequence
of Appropriations made by Law; and a regular Statement and Ac-

* Member, second year class.
1. United States v. Richardson, 418 U.S. 166, 201 (1974) (Douglas, J., dissent-

ing).
2. 50 U.S.C. §3 403a-403j (1970) [hereinafter referred to as CIA Act].
3. Id. § 403f.
4. Id. 5 403j(b).
4a. COMNoSSION ON CIA AcTIvrriEs WrITHIN THE UNITED STATES, REPORT TO THE

PRESIDENT 81 (June, 1975) [Hereinafter cited as ROCKEFELLER COMMISSION].
Shortly after the release of the commission report, Director of Central Intelligence

William Colby rejected the suggestion that his agency's budget be made public. Intcr-
view, Afeet the Press, National Broadcasting Co., June 29, 1975. A

717

(203)
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count of the Receipts and Expenditures of all public Money shall
be published from time to time.
Long before the CIA's recent emergence as a cause c lebre, an

attempt was made to test the constitutionality of the agency's funding
in court. For seven years, William B. Richardson, an American citi-
zen and taxpayer from Greensburg, Pennsylvania, sought a judicial
determination of the question. Richardson, who had a legal educa-
tion, but was not a practicing attorney, engaged the United States gov-
ernment in complex litigation without the aid of counsel at the trial and
appellate levels.

This note examines the validity of Richardson's challenge. It
begins with a chronological account of the procedural barriers faced
by Richardson in his protracted and ultimately unsuccessful litigation.
The substantive discussion commences with an examination of the
statutes enacted to provide public disclosure of governmental finances,
and the modifications of normal accounting procedures that have
been authorized in order to provide confidentiality in -certain in-
stances. The unique CIA procedures are then discussed, along with
relevant legislative history and reforms that have been proposed in
Congress over the years. The constitutionality of CIA appropriations
and expenditures is then analyzed in view of the relevant constitution-
al history and the dictates of national security. Finally, there is a brief
prognosis of the prospects for reforming the current procedures.

The Richardson Cases

Richardson's solitary quest began in 1967 when he wrote to the
Government Printing Office requesting documents "published by the
Government in compliance with Article I, section 9, clause 7 of the
United States Constitution."' A reply from the Fiscal Service of the
Bureau of Accounts of the Department of the Treasury informed Rich-
ardson that the department published the Combined Statement of Re-
ceipts, Expenditures, and Balances of the United States Government.
Richardson then wrote to the bureau, asking whether the CIA Act did
not raise questions concerning the authenticity of the Combined
Statement, and requesting further information on CIA expenditures.
In its reply, the bureau stated that no such information was
available.'

After unsuccessful efforts to prompt the Treasury Department to
seek an opinion from the attorney general concerning the constitution-
ality of the CIA Act, Richardson filed suitp-in the United States Dis-
trict Court for the Western District of Pennsylvania. The suit against

5. United States v. Richardson, 418 U.S. 166, 168 (1974).
6. Id.
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S.S. Sokol, commissioner of the Bureau of Accounts, sought a declar-
atory judgment ruling financing portions of the CIA Act be held un-
constitutional. In addition, he requested that the court find that the
defendant had failed to publish a statement of receipts and expendi-
tures of the- CIA in compliance with constitutional requirements.7

On May 8, 1968, the district court dismissed the complaint on
--the ground that Richardson lacked standing to sue because he had al-
leged no special injury.8

Subsequent to that decision, the United States Supreme Court
eased the standing requirement for certain taxpayer actions, fashion-
ing a tw6 -pronged test in Flast v. Cohen." Richardson argued on ap-
peal that he satisfied the newly articulated test. The Third Circuit,
however, affirmed the dismissal on the ground that Richardson had
failed to allege that the matter in controversy exceeded the value or
sum of $10,000, as required for federal jurisdiction."

On January 8, 1970, Richardson filed a new action in the same
district court. He sought a writ of mandamus to compel the secretary
of the treasury to publish an accounting of CIA receipts and expendi-
tures, and a writ of prohibition to enjoin further publication of the
combined statement which failed to reflect them. He asserted jurisdic-
tion under the Mandamus and Venue Act," which confers original ju-
risdiction upon the federal district courts in mandamus actions to
compel federal employees to perform duties owed to the plaintiff. The
district court ordered the case dismissed for lack of standing; in addi-
tion, the complaint was held to be non-justiciable because it presented
a political question.' 2

Richardson's subsequent appeal was considered by the Third
Circuit en banc. On July 20, 1972, in a six-to-thrce decision, the court
vacated the dismissal order and remanded the case for further pro-
ceedings by a three-judge district court."3 Writing for the majority,

7. Richardson v. Sokol, 285 F. Supp. 866, 867 (W.D. Pa. 1968).
8. Id.
9. 392 U.S. 83 (1968). "The nexus demanded of federal taxpayers has two as-

pects to it. First, the taxpayer must establish a logical link between that status and the
type of legislative enactment attacked. . . Secondly, the taxpayer must establish a
nexus between that status and the precise nature of the constitutional infringement al-
leged. . . When both nexuses are established, the litigant will have shown a taxpay-
er's stake in the outcome of the controversy and will be a proper and appropriate party
to invoke a federal court's jurisdiction." Id. at 102-03.

10. Richardson v. Sokol, 409 F.2d 3, 4-5 (3d Cir. 1969).
11. 28 U.S.C. § 1361 (1970).
12. The district court's decision was not published. The disposition of the case

was explained in the appellate opinion. Richardson v. United States. 465 F.2d 844. 847
(3d Cir. 1972).

13. Id.

90-784 0 - 77 - 14
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Judge Max Rosenn rejected the government's contention that the first
prong of the Flast test permitted standing only to plaintiffs challeng-
ing appropriations per se."4 In considering the second prong, the

court found that Richardson's claim concerned a specific section of
the Constitution limiting the taxing and spending powers of Congress:

While article I, section 9, clause 7 is procedural in nature, [it is
nonetheless a limitation] on the taxing and spending power. It
would be difficult to fashion a requirement more clearly convey-
ing the framers' intention to regularize expenditures and to re-
quire public accountability."
The court found that the political question issue, which the dis-

trict court had found to be fatal, was "intertwined with the merits,"
and would have to be developed at a subsequent hearing.'0

The Supreme Court Resurrects the Standing Barrier

Pursuant to the government's request, the United States Supreme
Court granted certiorari, and on June 25, 1974, reversed the circuit
court in a five-to-four decision.' 7 In his majority opinion, Chief Jus-
tice Burger maintained that Flast "must be read with reference to its
principal predecessor, Frothingham v. Mellon,""' and quoted from
that case:

The party who invokes the [judicial] power must be able to show
not only that the statute is invalid but that he has sustained or is
immediately in danger of sustaining some direct injury as a result
of its enforcement, and not merely that he suffers in some indefi-
nite way in common with people generally.'
Construing the Flast and Frothingham decisions very narrowly,

the chief justice maintained that the "mere recital" of Richardson's
claim when examined against the statute under attack, demonstrated
"how far he falls short of the standing criteria of Flast and how neatly he
falls within the Frothingham holding left undisturbed."" Burger
noted that although Richardson relied upon his taxpayer status for
standing, his claim was not addressed to the taxing and spending
power, but rather to statutes regulating the CIA. Richardson alleged

--no violation of a constitutional limitation on the taxing and spending

14. "We believe that the nexus between a taxpayer and an allegedly unconstitu-

tional act need not always be the appropriation and the spending of his money for an

invalid purpose. The personal stake may come from any injury in fact even if it is not

directly economic in nature." Id. at 853.
15. Id. (emphasis added).
16. Id. at 856.
17. United States v. Richardson, 418 U.S. 166 (1974).
18. 262 U.S. 447 (1923).
19. United States v. Richardson, 41S U.S. 166, 172.
20. Id. at 174-75.
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power, but rather asked the courts to require that the government pro-
vide him with detailed information about the spending of CIA funds.
Thus, according to Burger:

[T]here is no "logical nexus" between the asserted status of taxpayer
and the claimed failure of the Congress to require the Executive
to supply a more detailed report of the expenditures of that
agency.2 1

Burger summarized the question presented as a narrow one of
whether Richardson's claim met the Flast standard for taxpayer
standing. He held that it did not. The chief justice concluded that both
Frotlhinglham and Flast denied standing to plaintiffs, such as Richard-
son, who sought to use the federal courts as forums "in which to air . . .
generalized grievances about the conduct of the government." 22

Chief Justice Burger was joined in his opinion by Justices White,
Blackmun, Powell and Rehnquist. Justice Powell, however, wrote a
separate concurring opinion urging repudiation of the Flast doctrine.23

Finding the Flast "nexus" test lacking in "real meaning and . . . prin-
cipled content,"24 he advocated establishing the results of Flast and
Baker v. Carr 2 5 as a periphery for federal taxpayer and citizen stand-
ing in the absence of statutory authorization to the contrary. He main-
tained that all taxpayer suits were attempts to air "generalized griev-
ances," and urged his brethren to "explicitly reaffirm traditional
prudential barriers against such public actions."2 6

Although Justice Powell conceded that the majority opinion's
application of the Flast test to Richardson's claim was "probably liter-
ally correct,"2 7 he did not believe the test to be a "sound or logical
limitation on standing."'2 8 With regard to the instant case, he candidly
acknowledged:

The intensity of [Richardson's] interest appears to bear no rela-
tionship to the fact that, literally speaking, he is not challenging
directly a congressional exercise of the taxing and spending power.
On the other hand, if the involvement of the taxing and spending
power has some relevance, it requires no great leap in reasoning
to conclude that the Statement and Accounts Clause . . . on which
respondent relies, is inextricably linked to that power. And that
clause might well be seen as a "specific" limitation on congressional

21. Id. at 175.
22. Id.
23. Id. at 180 (Powell, J., concurring).
24. Id. at 184.
25. 369 U.S. 186 (1962).
26. United States v. Richardson, 418 u.S. 166, 196 (1974).
27. Id. at 184.
28. Id.
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spending. Indeed, it could be viewed as the most democratic of
limitations.2 0 -

The four dissenting justices were able to avoid the policy issue of
where the line should be drawn with respect to taxpayer standing.
They emphasized Richardson's status as a citizen, rather than a tax-
payer, and concluded that he should have standing to assert his inter-
est as a citizen. Indeed, Justice Stewart, joined by Justice Marshall, re-'
jected the Court's entire analysis of the standing issue, arguing that the',-
Flast analysis was "simply not relevant to the standing-question raised
in this case."'30 The issue raised by Richardson was not whether Con-
gress had engaged in taxing and spending in excess of constitutional
authority, but whether the Constitution imposed upon the govern-
ment an affirmative duty "to all taxpayers or citizen-voters of the
Republic." 3"

The Stewart analysis thus proceeded from a fundamentally dif-
ferent basis than that of the majority. Richardson was "in the position
of a traditional Hohfeldian plaintiff,"3 2 alleging that the statement
and account clause gave him the right to receive information and bur-
dened the government with a corresponding duty of supplying it:

Courts of law exist for the resolution of such right-duty disputes.
When a party is seeking a judicial determination that a defend-
ant owed him an affirmative duty, it seems clear . . . that he has
standing to litigate the issue of the existence ve! non of this dutv
once he shows that the defendant has declined to honor his claim.' 3

When a specific duty was asserted, Stewart maintained, the duty-'
itself indicated a relationship between plaintiff and defendant suffi.
cient to insure that the court would not be used as a forum for general
grievances. The courts arc clearly available for the enforcement bof
duties arising from contracts between private parties, and:

when the asserted duty is, as here, as particularized, palpable, and
explicit as those which courts regularly recognize in private contexts.
it should make no difference that the obligor is the government and
the duty is embodied in our organic law.34

Justice Stewart concluded that it did not matter that those to whom
the duty is owed may be numerous.3 5

Justice Brennan wrote an opinion,"' dissenting from the majori-

29. Id.
30. Id. at 205 (Stewart, J., dissenting).
31. Id.
32. Id. at 203.
33. Id.
34. Id. at 204.
35. Id. In support of his conclusion, Justice Stewart quoted a prior opinion of th:

Court: "[S]tanding is not to be denied simply because many people suffer the same
injury." Id.

36. 418 U.S. at 235-38 (Brennan, J., dissenting).
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ty's holdings in Richardson and the companion case of Schlesinger v.
Reservists Committee.37 Agreeing with Justice Stewart that the state-
ment and account clause conferred upon Richardson a specific right,
he observed that, properly construed, the complaint:

alleged that the violations caused him injury not only in respect of
his right as a citizen to know how Congress was spending the pub-
lic fise, but also his right as a voter to receive information to aid
his decision how and for whom to vote. These claims may ulti-
mately fail on the merits, but Richardson has "standing" to assert
them.3 8

In his dissenting opinion,3 " Justice Douglas devoted most of his
discussion to the merits of the case. As, he was the only judge to do so
during the entire course of Richardson's litigation, his observations
are of particular interest.40 On the issue of standing, he remarked sim-
ply that "resolutions of any doubts or ambiguities should be toward
protecting an individual's stake in the integrity of constitutional guar-
antees, rather than turning him away without even a chance to be
heard."4" For a more extensive presentation of his views on standing,
he referred to his dissenting opinion in Schlesinger.4 2

Justice Douglas found standing in the plaintiffs in both Richard-
son and Schlesinger because:

The interest of citizens in guarantees written in the Constitution
seems obvious . . . . The Executive Branch under our regime is
not a fiefdom or principality competing with the Legislative as an-
other center of power. It operates within a constitutional frame-
wvork, and it is that . . . framework that these citizens want to
keep intact. That is, in my view, their rightful concern.4 3

While the litigant must have a personal stake in the outcome, Justice
Douclas saw no need that that stake be a monetary one.4 4

All four dissenters approached the standing issue from a funda-
mentally different perspective than did the majority. Nonetheless, the

37. 418 U.S. 208 (1974).
38. Id. at 236 (Brennan, J., dissenting).
39. United States v. Richardson, 418 U.S. 166, 197-202 (1974) (Douglas, J.,

dissenting).
40. See text accompanying notes 136-38 infra.
41. 41S U.S. at 202 (Douglas, J., dissenting).
42. Schles~nger v. Reser.ists Committee. 418 U.S. 208. 229-35 (1974) (Douglas,

J., dissenting). In this opinion, Justice Douglas began with the observation that the
standing requirement is a "judicially created instrument" which serves three ends: (1)
protection of the status quo "by reducing the challenges that may be made to it and its
institutions"; (2) the barring from the courts of "political questions"; and (3) the rid-
ding from the court dockets of questions which are abstract or involve no "concrete
controversial issue." Id. at 229.

43. Id. at 234.
44. Id. See also note 14 supra.
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decision brought Richardson's fortunes full circle. The majority opin-
ion put Richardson in precisely the same position he had been in after
the district court's ruling on his first case45 more than six vears earli-
er: outside the courthouse, unable to get in. Thus, the important con-
stitutional issue raised by Richardson remains unresolved. It is to this
issue that the remainder of this note addresses itself.

Statutory Appropriation and Accounting Provisions

A brief examination of statutory appropriation and accounting
requirements will aid in the analysis of the substantive constitutional is-
sues raised by the Richardson cases. In compliance with the constitu-
tional provision regarding appropriations, the president annually sub-
mits a proposed budget to Congress, requesting a specific appropria-
tion for each department or agency, and breaking that appropriation
down into separate amounts to be used by the agency for specified pur-
poses. Congress then reviews the requests, makes modifications it deems
desirable, and ultimately makes its appropriations. 46

Compliance with the constitutional accounting requirement was
first provided by statute in 1789, when the First Congress enacted
legislation creating the treasury department.47 The act provided, inter

alia, that the treasurer annually present each house of Congress with
"fair and accurate copies of all accounts" and "a true and perfect ac-

Count of the state of the Treasury. "4S The statute's modem counter-
part, which has been in effect since 1894, differs in some details, but
is essentially the same.49

Thus, from the earliest days of the Republic to the present, there
have been laws requiring that Congress be provided annually with a
complete and accurate accounting of receipts and expenditures of all
federal agencies. Although there is no record of such reports ever
being withheld from the public. since 1950 there has been a separate
statutory provision guaranteeing public access to information con-
cerning how tax money is spent:

45. Richardson v. Sokol, 285 F. Supp. 866 (W.D. Pa. 1968).

46. For a detailed account of the process, see generally R. FENNO. THE POWER OF

THE PURSE (1966).
47. Act of Sept. 2, 1789, Ch. 12, § 1, I Stat. 65.

48. Id. § 4 (emphasis added). The House subsequently passed a resolution speci-

fying that the account was to be broken down by "each head of appropriation." 2 AN-

NALS OF CONG. 302 (1792).
49. 31 U.S.C. § 1029 (1970). "It shall be the duty of the Secretary of the Treas-

ury annually to lay before Congress . . . an accurate, combined statement of the receipts

and expenditures during the last preceding fiscal year of all public moneys. . . . desig-

nating the amount of the receipts. whenever practicable, by ports, districts, and States,

and the expenditures, by each separate head of appropriation." Id.



211

Summer 1975] CIA FUNDING 725

The Secretary of the Treasury shall prepare such reports for the
information of the President, the Congress, and the public as will
present the results of the financial operations of the Govern-
ment .. . .50

Modification of Normal Accounting Procedure

On occasion Congress has found it desirable to provide a meas-
ure of confidentiality in the conduct and financial accounting of cer-
tain governmental affairs. On such occasions Congress has created
statutory modifications of normal accounting procedures.

The first such occasion was in 1793, when the Second Congress
enacted a law granting the president discretion to authorize special ac-
counting and selective public disclosure of financial data related to
expenditures made "for the purposes of intercourse or treaty, with
foreign nations, in pursuance of any law.""5 The law further provided
that a certificate completed by the president or the secretary of state
concerning expenditures whose record was to be withheld from public
disclosure would be "a sufficient voucher for the sum or sums therein
expressed to have been expended."" 2 A virtually identical version of
this provision is still law today,53 and the secretary of state is permit-
ted to delegate his certification authority to subordinates.54

For most of the nation's history, the provision for secret foreign
affairs expenditures was the only statutory exception to the rule of full
financial disclosure.5 Shortly before the United States entered World
War I, however, Congress authorized confidentiality in the expendi-
ture of funds for navy intelligence-gathering. 5" This authorization
gave the secretary of the navy the same powers in intelligence expend-

.50. 31 U.S.C. § 66b(a) (1970) (emphasis added). In response to this mandate,
the Treasury Department publishes its COMBINED STATEMENT, which "is recognized as
the official publication of the details of receipt and outlay data with which all other re-
ports containing similar data must be in agreement. In addition to serving the needs
of Congress, [the report is used by] the general public in its continuing review of the
operations of government." U.S. DEP'T OF TREASURY, COMBINED STATEMENT OF RE-
CEIPTS, EXPENDITURES, AND BALANCES OF THE UNrED STATES GOVERNNMENT 1 (1973)
[hereinafter cited as COMBINED STATEMENT1.

51. Act of Feb. 9, 1793, ch. 4, § 2, 1 Stat. 300.
52. Id.
53. 31 U.S.C. § 107 (1970).
54. Id. § 107a.
55. Historian Arthur M. Schlesinger, Jr. has observed that the power to account

for expenditures by certificate only was "a power enjoyed in the early republic only by
Presidents." A SCHLESINGER, THE IMPERIAL PRESIDENCY 316 (1973). The statement
is slightly inaccurate, however, since the secretary of state also had this power. See text
accompanying note 52 supra.

56. 31 U.S.C. § 108 (1970).
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itures as those accorded to the president in foreign affairs expendi-
tures. 7

In recent years, confidentiality has been authorized in other sen-
sitive areas. The legislation creating the Atomic Energy Commission
(AEC) contained a provision that "[a]ny Act appropriating funds to
the Commission may appropriate specified portions thereof to be ac-
counted for upon certification of the Commission only."58

Similarly, Congress has provided that:
Appropriations for the Federal Bureau of Investigation are avail-
able for expenses of unforseen emergencies of a confidential char-
acter, when so specified in the appropriation concerned, to be spent
under the direction of the Attorney General. The Attorney Gen-
eral shall certify the amount spent that he considers advisable not
to specify, and his certification is a sufficient voucher for the
amount therein expressed to have been spent.59

A comparison of these provisions reveals certain common char-
acteristics: (1) in each case Congress appropriates funds to the agen-
cy in question in the normal manner; (2) only particular portions of
these appropriations are exempted from normal accounting proce-
dures; (3) specified persons are assigned the responsibility of deter-
mining whether disclosure of specific expenditures should be exempt-
ed in the national interest; and (4) such exemptions are exceptions to
the normal rule of full disclosure accounting procedures for the agen-
cies in question.

There are additional safeguards which apply to AEC and FBI
accounting.. Congress appropriates to these agencies designated sums
which may be used for confidential purposes,6 O and these amount to
only miniscule portions of the total appropriations for the agencies."
Furthermore. in the case of the FBI these funds are desicnated for
emergency use, and may be exempt from accounting procedures
only at.the direction of the attorney general, an official outside the bu-
reau with the responsibility for its supervision."

57. Id. § 107.
58. 42U.S.C. § 2017(b) (1970).
59. 28 U.S.C. § 537 (1970) (emphasis added).
60. See text accompanying notes 58-59 supra.

61. The budget for fiscal year 1975 called for a total AEC appropriation of ap-
proximately $2.3 billion, of which a maximum of S100.000 (0.0043%7-) was designated
for confidential expenditures. The total appropriation for the FBI was approximately

$435 million. of which a maximum of $70,000 (0\0161%) was designated for confiden-
tial expenditures. U.S. OFFICE OF MANAGEMENT & BUDGET, THE BUDGET OF THE

UNITED STATES GOVERNMENT, APPENDIX 753, 608 (fiscal year 1975) [hereinafter cited

as APPENDIX TO THE BUDGET]. I

62. See text accompanying note 59 supra.



213

Summer 1975] CIA FUNDING 727

Central Intelligence-The Great Exception

The Central Intelligence Agency Act of 1949'3 has been de-
scribed as "a piece of legislation which is unique in the American sys-
tem."" The act authorizes the agency to:

Transfer to and receive from other Government agencies such sums
as may be approved by the Office of Management and Budget
. . .for the performance of any of the functions or activities au-
thorized under . . . this title, and any other Government agency
is authorized to transfer to or receive from the Agency such sums
without regard to any provisions of law limiting or prohibiting
transfers between appropriations. Sums transferred to the Agency
in accordance with this paragraph may by expended for the pur-
poses and under the authority of . . . this title without regard to
limitations of appropriations from which transferred .... i5

The act further provides that:
The sums made available to the Agency may be expended without
regard to the provisions of law and regulations relating to the ex-
penditure of Government funds; and for objects of a confidential,
extraordinary, or emergency nature, such expenditures to be ac-
counted for solely on the certificate of the Director [which] shall
be deemed a sufficient voucher for the amount therein certified.,,
Chief Justice Burger understated the matter somewhat when he

observed that the above section "provides different accounting and re-
porting requirements and procedures for the CIA, as is also done with
respect to other governmental agencies dealing in confidential
areas. "67 In support of his reference to other agencies. the chief justice
cited the statutory sections dealing with FBI, AEC, and foreign af-
fairs appropriations,' 8 ignoring the fact that the CIA procedures are
actually quite different from those of the other agencies.6 In fact the

63. 50 U.S.C. §§ 403a-403j (1970).
64. V. MARCHETTI & J. MARKs, THE CIA AND TIHE CULT OF INTELLIGENCE 63

(1974) [hereinafter cited as MARCHET-ri & MhARKS]. (While this is the most recent and
comprehensive source of information on many aspects of the CIA, it should be noted
that the authors are decidedly critical of the agency.)

65. 50 U.S.C. § 403f (1970) (emphasis added).
66. Id. § 403j(b) (emphasis added).
67. United States v. Richardson, 418 U.S. 166, 175 (1974).
68. Id. n.7.
69. One commentator has described the various appropriation and accounting pro-

cedures as "a continuum of practices from full disclosure to strict secrecy." Note, The
CIA's Secret Funding anzd t/IC Consitiution, 84. YALE LJ. 608. 616 (1975) [hereinafter
cited as Secret Funding]. The formulation may be slightly misleading, however, since
the term "continuum" implies a steady progression from one extreme to the other. It
would be more appropriate to view full disclosure as the norm, with AEC, FBI and for-
eign affairs disclosure practices slight deviations from the norm, and the CIA procedure
an extreme deviation from the norm. The slight deviations are actually much closer
to full disclosure than they'are to total secrecy. See text accompanying notes 51-62 su-
pra.
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CIA Act provided for radical departure from the practices required of
other agencies, for the CIA was granted wholesale exemption from any
published accounting of its receipts and expenditures.7 0 The confidential
certification of the director of central intelligence is the only documenta-
tion required for the expenditures of public funds generally estimated to
amount to at least $750 million per year.7 ' This allows the director "far
more authority to operate secretly than any other agency head.""

Under the operation of the CIA Act, Congress makes no direct
appropriation fop the CIA.73 This practice differs from that used with
respect to every other governmental agency. CIA funds are disbursed
through a two-step procedure whereby money is appropriated by
Congress to other agencies, which in turn transfer the funds to the
CIA. Thus, CIA funds are concealed within the budgets and accounts
of other agencies.74

70. This, at least, has been the CIA's interpretation of the act. But see COMMIT-
TEES ON CIVIL RIGHTS & INTERNATL HUMAN RIGHTS, ASS'N OF THE BAR OF THE CrrY
OF NEw YORK, THE CENTRAL INTELLIGENCE AGENCY: OVERSIGHT AND ACCOUNTABILITY

24 (1975) [hereinafter cited as OVERSIGHT & AccouNTABILITY].
71. MARCHETTI & MAREs, supra note 64, at 61; 119 CONG. REC. 6868 (daily ed.

April 10, 1973) (remarks of Senator Proxmire).
The CIA actually controls a significantly larger amount of money through its "pro-

prietary" corporations (ostensibly private companies that are actually fronts for CIA op-
erations). Also, some of the projects it directs are financed by the Defense Department.
Taking these facts into account, one CIA official has said that the agency's director op-
erates a "multibillion-dollar conglomerate." MARCHETTI & MARKS, supra note 64, at 61-
62 (emphasis in original). Another source has stated that as of 1967, the CIA was
spending $1.5 billion annually. D. WISE & T. Ross, THE ESPIONAGE ESTABLISHMENT

172 (1967).
72. OVERSIGHT & AccouNTABILITY, supra note 70, at 27.
73. On occasion direct appropriations have been made to the CIA for construction

purposes, and the amounts have been published. The government's financial publica-
tions therefore have listings for the CIA, but only the construction figures are provided.
See, e.g., APPENDIX TO THE BUDGET, supra note 61, at 884 (fiscal year 1972); COM-
BINED STATEMENT, supra note 50, at 421 (fiscal year 1972).

74. In a letter to Senator William Proxmire, Office of Management and Budget
Director Roy L. Ash described the CIA funding procedures in some detail: 'The spe-
cific amounts of the agency's approved appropriation request and the identification of
the appropriation estimates in the President's annual Budget, within which these amounts
are included, are formally provided by the Director of OMB to the Chairman of the
Senate and House Appropriations Committees; similarly the Director is informed by
them of the determination of the CIA budget, and OMB approval of the transfer of
funds to CIA is based upon this decision.

"The transfer of funds . . . is accomplished by the issuance of Treasury documents
routinely used for the transfer of funds from one government agency to another. The
amount and timing of these transfers . . . are approved by OMB.

"Under established procedures, funds approved by OMB for transfer to CIA are
limited to amounts notified to OMB by the Chairmen of the Senate and House Appro-
priations Committees. The specific appropriation accounts from which the funds will
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As a result of these procedures, the amount of the annual CIA
budget is known only to a "handful of Congressmen," and even they
generally have limited knowledge of how the funds are spent.75 Sub-
committees of the House and Senate Appropriations Committees have
responsibility for approving the CIA budget, and they share, with
subcommittees of the two Armed Services Committees, responsibility
for general oversight of the agency."8 There are conflicting views on
how much attention is actually given the CIA budget by these sub-
committees, but apparently it is fairly minimal."

Legislative History

One might well question why Congress surrendered its normal
financial controls with respect to CIA appropriations and accounting.
In the years following World War II, it was widely believed that the
devastating Pearl Harbor attack that had precipitated United States
involvement in the war might have been avoided or its results mitigat-
ed if the country had a more dependable intelligence system.78 In or-
der to prevent a recurrence of this problem, and to provide a single in-

be transferred are also determined by this process." 120 CONG. REC. 9604 (daily ed.
June 4, 1974).

The letter indicated, in Senator Proxmire's words, that "only two men in the entire
Congress of the United States control the process by which the CIA is funded." Id.
at 8602.

75. MARcHErn & MARKs, supra note 64, at 341.
76. For informative discussions of congressional oversight of the CIA and its

spending, see generally Note, Fiscal Oversight of the Central Intelligence Agency: Can
Accountability and Confidentiality Coexist, 7 N.Y.U.J. INT'L L. & POL. 493 (1974)
[hereinafter cited as Fiscal Oversight]; CIA: Congress in Dark About Activities, Spend-
ing, 29 CONG. Q. WEEKLY REP. 1840 (1971).

77. It has been said that the intelligence subcommittee of the House Appropria-
tions Committee "spends approximately four days each year reviewing the budget re-
quests of the CIA and other intelligence services." Fiscal Oversight, supra note 76, at
497. There are indications that the Senate subcommittee's budget review has been lack-
ing in intensity, although it has been meeting more frequently since 1971, and may
therefore be taking a more active role. Id. at 498-500.

Both subcommittees have been criticized for past laxity in reviewing the budget, ex-
emplified by an episode alleged to have occurred in 1967. It is said that the CIA invited
a member of the House subcommittee to attend a "rehearsal" of the agency's budget pre-
sentation. Because of his subsequent favorable assessment of the "rehearsal" presenta-
tion, the subcommittee dispensed with the agency's formal budget presentation. On the
basis of representations of the House panel's chairman, the Senate subcommittee likewise
dispensed with the budget presentation. Thus, for that year, the CIA budget was ap-
proved without any congressional hearing whatsoever. MARCHET= & MARKs, supra note
64, at 346-47. Senator Mike Mansfield has charged that "both the executive and legisla-
tive branches have been inexcusably lax in supervising intelligence activities." REPORT,
COMM'N ON THE .ORGANIZATION OF THE GOVERNMENT FOR THE CONDUCT OF FOREIGN
POLICY, 231-32, (June, 1975) (Comments by Senator Mike Mansfield).

78. See, e.g., 95 CONG. REC. 1948 (1949) (remarks of Senator Tydings).
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tegrated intelligence product, President Truman created the. Central
Intelligence Group by presidential directive in 1946.79 The following
year, the agency was renamed and its function codified in the Nation-
al Security Act of 1947.50 That legislation made no provision for
funding, and apparently funds were transferred from the Defense De-
partment budget without statutory authorization."' The Central Intelli-
gence Agency Act of 194982 was designed to define more specifically.
the role and operations of the agency.

The mood of the nation in the post-war years was characterized
by widespread apprehension over covert Communist activities. Con-
gress thus considered the CIA Act, in what has been described by one
source as "an atmosphere of Cold War tension."83 A participant in
the consideration described the atmosphere in more colorful terms as
a "wave of hysteria."84

The proposed CIA Act reached the floor of the House of Repre-
sentatives on March 7, 1949. Representative Lansdale Sasscer intro-
duced the bill and provided a brief description of some of its provi-
sions. At the conclusion of his presentation he remarked that without
the appropriations and accounting language, there could "be no suc-
cessful operation of an intelligence service.""5

Ironically, there was less debate over the secrecy provided by the
funding provision than over the secrecy surrounding the legislation it-

self. Early in the debate, Representative Emanuel Celler, while indi-

cating he would not oppose the bill, voiced objection to the surrepti-
tious manner in which it was presented:

Certainly if the members of the Armed Forces [sic] Committee
can hear the detailed information to support this bill, why cannot
our entire membership? Are they the Brahmins and we the un-
touchables? 8 6

79. Presidential Directive of Jan. 22, 1946, 3 C.F.R. 1080 (194348 Comp.).
One commentator has observed that the Central Intelligence Group rested on a ten-

uous foundation: 'Not only was it the creature of executive order and hence highly sus-
ceptible to elimination at the whim of the President or his successor, but it was wholly
dependent upon its three constituent Departments-Army, Navy, and State-for funds,
facilities, and personnel." Walden, The C.I.A.: A Study in the Arrogation of Admin-
istrative Powers, 39 GEO. WASH. L REV. 66, 71 (1970) [hereinafter cited as Walden].

80. 50 U.S.C. §H 401 et seq., as amended; 5 U.S.C. §§ 171-2, 171 b, k-n (1970).
81. The act did authorize the agency to spend "[a]ny unexpended balances of ap-

propriations, allocations, or other funds available or authorized to be made available"
to the Central Intelligence Group. 50 U.S.C. § 403(f)(2) (1970).

82. Id. §§ 403a-403j.
83. MARCHETT & MARCKS, supra note 64, at 8.
84. 95 CONG. REC. 1946 (1949) (remarks of Representative Marcantonio).
85. Id. at 1945 (remarks of Representative Sasscer).
86. Id. (remarks of Representative Celler).
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More strident in his criticism was Representative Vito Marcanto-
nio, the only member of either house to speak in opposition to the bill.
Marcantonio called his colleagues' attention to the report of the
Armed Services Committee, which acknowledged that full and de-
tailed explanations of some of the bill's provisions had not been made
because of the "highly confidential nature" of such information.8 7

Marcantonio asserted that the report made every section of the bill
suspect, and warned his colleagues that in passing the bill they would
be "suspending [their] legislative prerogatives and evading their
,duty to the people of this Nation."88 He specifically opposed the ex-
penditure provisions, maintaining that their enactment would amount
to "suspending all laws with regard to Government expenditures."8 9

More indicative of the prevailing viewpoint, however, was Represent-
ative Dewey Short, who remarked:

We are engaged in a highly dangerous business. It is something
I naturally abhor but sometimes you are compelled to fight fire
with fire. . . . [P]erhaps she less we say in public about this
bill the better off all of us will be.9 0

Little more was said about the bill before the House approved it by an
overwhelming majority of 348 to 4.91

On May 27, 1949, the bill was introduced for debate in the Sen-
ate, where it lacked even the minimal vocal opposition it had received
in the House. A few senators expressed misgiving about various
provisions of the bill, but its sponsor, Armed Services Committee
Chairman Millard Tydings, was able to allay such concerns with
somewhat vague reassurances.

For example, Senator Kenneth McKellar expressed doubts over
the wisdom of the provision allowing the transfer of funds, noting its
inconsistency with appropriation procedures employed for other
agencies." 2 Senator Tydings interrupted McKellar to explain that in-
telligence gathering was not a "normal function of the government,
like . . . building a bridge." 03 He argued the processing of convention-
al vouchers might result in the disclosure of the names .and activities
of CIA agents, thereby exposing them to grave personal risks. It was,
Tydings maintained, "a matter of life and death."94

87. Id. at 1946 (remarks of Representative Marcatonio).
88. Id.
89. Id. (emphasis added).
90. Id. at 1947 (remarks of Representative Short) (emphasis added).
91. Id. at 1948 (roll call vote).
92. Id. at 6955 (remarks of Senator McKellar).
93. Id. (remarks of Senator Tydings).
94. Id. It is a matter of conjecture whether Tydings was using the term "agent"

in the popular but somewhat inaccurate sense, or in the narrower sense in which the
CIA uses the word:
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This argument may have had some validity. It did not, however,
justify the concealment of all CIA appropriations and expenditures.
Tydings gave no indication of why the CIA could not follow the prac-
tice of other agencies which were authorized to use appropriated
funds for particularly sensitive activities without an accounting.93

There was no expression of concern in the Senate over the con-
stitutionality of the proposed appropriations procedures associated
with the CIA Act. In fact, Tydings argued that they were really quite
democratic. He maintained that a common practice used by other
governments in financing their intelligence activities was to "simply
appropriate a disguised sum of money, without any authority of
law."96 He then noted that:

We are writing the whole law out. I regret we cannot proceed in
any other way. If the Senate knew about the details, it might be
willing to do as other countries do, but we do not do business that
way. We are throwing every possible democratic safeguard around
it as we go along.97

With this assurance, the Senate passed the bill without a rollcall
vote.9 8

Second Thoughts About Secrecy

In the years that followed the passage of the CIA Act, a number
of members of Congress began to question whether the extreme secre-
cy surrounding the CIA was entirely necessary or desirable. Since pas-
sage of the act, there have been over 150 legislative proposals to sub-
ject the agency to greater scrutiny,99 although until recent months
none had ever passed either house.

Few of these proposals have been aimed at exposing CIA activi-
ties to the public view. Rather, they have been directed toward in-

"'Agent' is a word that is used to signify the people who work at the end of the
line. Usually they are foreigners and the instruments through which CIA operations
are executed. The word 'agent' is never used to describe the CIA career employee who
functions in a station as an operations officer-more commonly known as a case offi-
cer." P. AGEE, INSIDE THE COMPANY: CIA DIARY 90 (British Penguin ed., 1975)
[hereinafter cited as AGEEJ.

Of the estimated total of 16,500 CIA career employees, only about 5,000. serve over-
seas. MARCHETM & MARES, supra note 64, at 61. For geographic reasons alone, most
CIA employees would therefore seem to face little danger of personal harm.

95. See text accompanying notes 51-62 vupra.
96. 96 CONG. REc. 6955 (remarks of Senator Tydings). In fact, this is apparently

how the CIA was funded prior to the 1949 act. See text accompanying note 81 supra.
97. 95 CONG. REc. 6955 (remarks of Senator Tydings).
98. Id. at 6956.
99. MARCHEin & MARKS, supra note 64, at 342. The number may be considerably

higher. More than eight years ago, Senator Fulbright stated that over two hundred such
resolutions had been introduced. 112 CONG. REc. 15673 (1966).
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creasing congressional oversight of the agency. The first major effort
in this direction was a resolution introduced in the Senate in 1956 by
Senator Mike Mansfield.'0 0 The resolution, which would have estab-
lished a Joint Committee on Central Intelligence, was defeated by a
vote of 59 to 27.10' All subsequent efforts to establish such a "watch-
dog" committee have met similar fates.102

Relatively little congressional attention has been directed toward
the question of whether the CIA budget should be a matter of public
record. A notable exception to this indifference to public disclosure
was a bill introduced in 1971 by Senator George McGovern."0 ' The
bill provided for a direct appropriation to the CIA, and publication of
the appropriation as a single sum. It also prohibited the transfer to the
CIA of funds appropriated to another agency.' 04 If this seemingly
modest proposal had been enacted, the CIA's budget still would have
been more secret than that of any other independent federal agency.
Still, it must have appeared to many a radical departure from existing
practices.

Senator McGovern cited two major purposes of the bill: "to al-
low the Congress to exercise its constitutional powers over Federal fi-
nances by knowing where the administration proposed to allocate
each tax dollar;" and "to allow Congress and the taxpayer to know

100. S. Con. Res. 2, 84th Cong., 2d Sess. (1956).
101. 102 CONG. REc. 6068 (1956) (roll call vote).
102. The situation is changing in the Ninety-fourth Congress, however. Early this

year, the Senate voted to establish a select committee to study the activities of the vari-
ous intelligence agencies. See N.Y. Times, Jan. 28, 1975, at 1, col. 4 (city ed.). Several
weeks later, the House followed suit by creating its own select committee. See N.Y.
Times, Feb. 20, 1975, at 1, col. 7 (city ed.). As of this writing, the House select
committee has just begun its investigation. The Senate panel, though, has been
operational for some time, and appears to be conducting a thorough inquiry. It seems
likely that this investigation will lead to the formation of a standing committee to
scrutinize intelligence agencies. The Rockefeller Commission has recommended the
establishment of a Joint Committee on Intelligence. ROCKEFELLER COMMISSION, supra
note 4a, at 81.

103. S. 2231, 92d Cong., 1st Sess. (1971). The text of the bill appears in 117
CONG. REc. 23692 (1971).

104. The bill provided in part that:
"(1) [T]he Budget of the United States . . . shall show proposed appropriations,

estimated expenditures, and other related data for the Central Intelligence Agency, and
(2) appropriations shall be made to the Central Intelligence Agency in an appro-

priate appropriation Act.... [Piroposed appropriations, estimated expenditures, and
other related data set forth in the Budget for the Central Intelligence Agency, and ap-
propriations made to the Agency, may be shown as a single sum with respect to all func-
tions and activities of the Agency.

"Sec. 2. Commencing with the fiscal year beginning July 1, 1972, no funds appro-
priated to any other Department or agency of the United States shall be made available
for expenditure by the Central Intelligence Agency." Id.
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the exact amount of money going into other Government pro-
grams."' 05

McGovern described the practice of hiding CIA appropriations
in those of other agencies as "completely contrary to our democratic
principles and perhaps to the Constitution itself."''08 He continued:

The American people have a right to know the purposes for which
their tax dollars are used. Their elected representatives have the
right to decide the priorities of the Nation as expressed in the Fed-
eral budget.'0 7

This conviction notwithstanding, the McGovern bill met the fate
of most other proposals to shed more light on the CIA-a quiet death
in committee.

Later the same year, more serious consideration was given to a
proposal by Senator Stuart Symington. The proposal, in the form of
an amendment to a defense appropriation bill,'0 8 would have placed a

105. 117 CONG. REc. 23692 (1971) (remarks of Senator McGovern) (emphasis

added).
106. Id. (emphasis added).
107. Id. (emphasis added). See text accompanying note 174 infra.

McGovern also expressed a personal concern about possible CIA use of agriculture

appropriations. Id. The senator had served as head of the Food for Peace program

in the early days of the Kennedy administration, and may well have been concerned

about accusations that over a six-year period, nearly $700 million from Food for Peace

appropriations had been diverted to military assistance programs, allegedly including

CLA-directed paramilitary operations in Laos. See Fisher, Executive Shell Game-Hid-

ing Billions from Congress, THE NATION, Nov. 15, 1971, in 117 CONG. REC. 40736

(1971). Regarding this use of Food for Peace funds, Fisher quoted Senator Proxmire:

"This seems to me a kind of Orwellian perversion of the language; food for peace could

be called food for war." 117 CONG. Rec. at 40737.

Others have maintained that the CIA receives its entire funding from Defense De-

partment appropriations: "All of the Invisible Government's hidden money is buried in

the Defense Department budget, mainly in the multi-billion-dollar weapons contracts,

such as those for the Minutemen and Polaris missiles." D. WIsE & T. Ross, THE IN-

VISILE GOVERNMENT 260 (1964) [hereinafter cited as WNISE & Ross]. Another com-

mentator has stated that "the great bulk of the C.I.A.'s funds almost surely comes from

the Defense budget. . . . Furthermore, most of the. . . funds may be even more speci-

fically located in the better than $5 billion itemized simply as 'Intelligence and Com-

munications' and not given a further word of explanation in the Defense Program and

Budget." Futterman, Toward Legislative Control of the C.I.A., 4 N.Y.U.J. INT'L L. &

POL. 431, 441 (1971) thereinafter cited as Futterman].
Thus, while both sources agree that the money comes from the Defense budget, they

differ as to which portion of that budget it comes from. The item mentioned by Profes-

sor Futterman may actually be used only to fund the various intelligence agencies under

the control of the Defense Department, some of which are kept under even greater

secrecy than the CIA. The total annual budget of the National Security Agency, the

Defense Intelligence Agency, and Army, Air Force and Naval Intelligence has been esti-

mated at 55.4 billion. MARCHETTI & MARKS, supra note 64, at 80.

108. H.R. 11731, 92d Cong., 1st Sess. (1971).
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ceiling of $4 billion on funds available for use by the CIA, the Na-

tional Security Agency, the Defense Intelligence Agency, and the mil-
itary intelligence services.' 09

Symington candidly acknowledged that one of his purposes in
introducing the amendment was to provide greater congressional ac-
cess to information on intelligence appropriations.1"0 He challenged
the view that the mere function of the intelligence agencies in itself
demanded secrecy in appropriations, maintaining that this was incon-
sistent with policies pertaining to similarly vital information on appro-
priations for military equipment. "There is nothing secret," he re-
minded his colleagues, "about the . . .-cost of a nuclear aircraft
carrier, or the cost of the C-5A.""'' Knowledge of costs, argued Sym-
ington, did not equal knowledge of how the weapons would be uti-
lized. Similarly, "knowledge of the overall cost of intelligence does not
in any way entail the release of knowledge about how the various in-
telligence groups function, or plan to function."" 2

These arguments did not persuade Senator John Stennis, chair-
man of the Senate Armed Services Committee. Stennis countered the
arguments in a manner reminiscent of Senator Tydings' original pros-
elytizing for the CIA Act,"' maintaining that an intelligence agency
could not be run in the same manner as "a tax collector's office or the
HEW or some other such department."' 4 With extraordinary candor,
Stennis then summarized the position of the proponents of financial
secrecy in a single sentence:

109. 117 CONG. REc. 42923 (1971). This would probably have resulted in a sig-
nificant reduction in total intelligence spending. This total was estimated at $4 billion
a decade ago. WISE & Ross, supra note 107, at 277-78. More recently, however, the
total has been estimated at more than $6.2 billion, $6.1 billion of which is spent by the
agencies mentioned by Senator Symington. MARcHEnr & Mmums, supra note 64, at
80.

110. 117 CONG. REC. 42928 (1971) (remarks of Senator Symihgton).
1. Id. at 42925. In sharp contrast to the secrecy surrounding the CIA budget, the

Defense Department's military budget is published in considerable detail, totalling ninety
pages for fiscal year 1975. APPENDIX TO THE BuDrEr, supra note 61, at 265-355 (fiscal
year 1975). Included are such items as the amount the Army spends on the anti-ballis-
tic missile system, id. at 291; the Navy's figure for fleet ballistic missile ships, id. at
301; and the Air Force outlay for ballistic missiles, id. at 307.

In addition to the statistics, detailed explanations of the uses to which the funds
are to be put are published. One such explanation discussed plans to convert submarines
"from the Polaris to the Poseidon missile capability to improve our sea-based ballistic
missile weapons system. The activity also includes two Trident class ballistic missile
firing submarines capable of firing a larger undersea strategic missile." Id. at 301.

It should be remembered, however, that some of the figures published for weapons
procurement may include concealed CIA funds. See note 107 supra.

112. 117 CONG. REC. at 42925 (1971) (remarks of Senator Symington).
113. See text accompanying note 93 supra.
114. 117 CONG. REC. at 42930 (1971) (remarks of Senator Stennis).

90-784 0 - 77 - 15
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You have to make up your mind that you are going to have an

intelligence agency and protect it and shut your eyes some and take

what is coming.115

Senator Stennis seems to have articulated the concerns of the

majority of his colleagues, who defeated the Symington amendment

by a vote of 56 to 31.116

In 1974, Senator William Proxmire introduced an amendment

to the Department of Defense Appropriation Act for fiscal year

19751"1 which, like the Symington amendment, would have resulted

in disclosure of the total amount appropriated for intelligence agen-

cies, but unlike the Symington proposal, would have placed no ceiling

on such appropriations. The Proxmire amendment was procedural

in nature, and would have required the director of central intelligence

to submit an unclassified budget request to Congress each year, dis-

closing the total requested appropriation.""

Proxmire termed the existing CIA funding methods a "sleight of

hand,""'1 arguing that these procedures shielded the intelligence com-

munity from effective control by Congress, and "systematically de-

ceived Congress as to the size of other civilian budgets."1 '2 In his

view, the essential question to be answered in the debate was: "Will

the public release of this aggregate budget in any way compromise our

national security?"' 2 1 He contended that it would not.

Senator Stennis challenged this contention, arguing that such

disclosure would "give to our adversaries all over the world . . . a

true index as to what our activities are."'2 2 According to Senator John

115. Id. (emphasis added). Other senators expressed similar sentiments. Id. at

42928 (remarks of Senator Ellender), 42929 (remarks of Senator Young).
116. Id. at 42932 (roll call vote).
117. S. 3000, 93d Cong., 2d Sess. (1974).
118. 120 CONG. REc. 9601 (daily ed. June 4, 1974). The amendment provided

that: "On or before March 1 each year the Director of Central Intelligence' shall submit

an unclassified written report to the Congress disclosing the total amount of funds re-

quested in the budget, transmitted to the Congress pursuant to section 201 of the Budget

and Accounting Act of 1921 (31 U.S.C. 11), for the national intelligence program for

the next successful fiscal year." Id.
119. Id. at 9602 (remarks of Senator Proxmire).

120. Id. A similar viewpoint is held by Representative Elizabeth Holtzman, who

has disclosed that she once made an inquiry of the House parliamentarian as to proce-

dures for blocking an appropriation bill containing hidden CIA funds on the ground that

it was fraudulent. She was informed that there was no such procedure. Televised inter-

view with Elizabeth Holtzman on "Newsroom," KQED, San Francisco, Feb. 4, 1975.

121. 120 CONG. REc. 9602 (daily ed. June 4, 1974) (remarks of Senator Proxmire).

122. Id. (remarks of Senator Stennis). Later in the debate, Stennis elaborated on

the point: "If [the Soviets] are given this new information then certain deductions could

be made about how much of the budget is going for these different activities and the

first thing we know calculations are made and they come pretty close to being correct

as to how much is spent by the military, how much is spent in the civilian area, how
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McClellan, chairman of the Appropriations Committee disclosure of
the overall figure would be like putting "the camel's nose under the
tent."'"53 McClellan and several other opponents of the amendment
feared that publication of the total intelligence budget figure would
result in concern over how the money was being spent, so that such
information would be revealed on the floor of Congress and then in
the press.'24 Senator John Pastore speculated about the possible pres-
ence of Russians in the press gallery.'25

Proxmire responded that nothing in his amendment would per-
mit the above chain of events to occur, and that knowledge of overall
intelligence expenditures was necessary for sound congressional judg-
ment on budget priorities.' 26 This contention led to the following col-
loquy:

Mr. PASTORE. The Senator can find it out privately, but
he does not want to . . . . He wants to tell the world about it.

Mr. PROXMIRE. I think the world ought to know the over-
all figures.

Mr. PASTORE. Does the Senator mean Russia should
know?

Mr. PROXMIRE. Right.
Mr. PASTORE. My goodness, I quit.12 T

Proxmire maintained that the overall figure would be of no use
to the Russians, there being "no way the Soviet Union can interpret
whether our overall figure indicates what we are doing" with regard
to particular intelligence programs, since decreased cost might merely
mean greater efficiency.' 28 Furthermore, said Proxmire:

much is spent on satellites, and how much is spent by the CIA itself and where. Fol-
lowing a series of . . . inferences based on all the information they already have from
us, from the newspapers . . . they will be able to make fairly good calculations." Id.
at 9610.

123. Id. at 9609 (remarks of Senator McClellan).
124. Id. at 8605 (remarks of SenatorPastore), 9606 (remarks of Senator Jackson

and Senator Humphrey), 9612 (remarks of Senator Thurmond and Senator Goldwater).
There was no explanation of why, if such information was to be revealed at all, security
could not be preserved by holding a closed session. This procedure has been utilized
in the past when the Senate has debated CIA matters. See 112 CONG. REC. 15677
(1966).

125. 120 CONG. REc. 9604 (daily ed. June 4, 1974) (remarks of Senator Pastore).
126. Id. at 9606 (remarks of Senator Proxmire).
127. Id. (remarks of Senator Pastore and Senator Proxmire). It is doubtful that

most senators could find out very much privately, as Senator Pastore suggested. Senator
McClellan. chairman of the Appropriations Committee, stated that when colleagues had
come to him seeking information, he was "torn between the personal desire to make them
acquainted with everything . . . and the duty to help maintain and preserve our national
security.... I have to make that choice." Id. at 9609 (remarks of Senator McClel-
lan).

128. Id. at 9609 (remarks of Senator Proxmire).



224

738 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 2

I have not heard one, single, solitary, real, hypothetical, or imag-
inary example of how any damage is going to be done to the United
States of America . . . . I have heard generalizations as to what
might happen if we were to release information not called for by
this amendment. That does not make any sense. Because we pro-
vide the overall total figure for intelligence does not mean we are
going to tell anything about the CIA.

[I]f this amendment is wrong, the burden of proof cer-
tainly is on those who would say it is wrong; because what we are
doing is simply providing the taxpayer what they [sic] are entitled
to know, information on where their [sic] money goes....

So I say that proof has been lacking and I see no examples
at all of any damage this could do.'29

The proof Senator Proxmire demanded was not forthcoming.

Nonetheless, his amendment was defeated by a vote of 55 to 33.130

Thus, twenty-six years after the passage of the CIA Act, the CIA
budget remains shrouded in secrecy. On those rare occasions when

Congress has considered proposals to diminish the secrecy, the de-

bate has centered around matters of policy, with no consideration of

the question of whether the present procedures are constitutional."3 '

The substantive constitutional issues which the courts would have

faced had the Richardson cases been allowed to proceed on their mer-

its remain to be considered.

The Constitutional Mandate

Richardson apparently did not allege that CIA funds were not

spent "in consequence of appropriations made by. law" as required by

the first part of article 1, section 9, clause 7.132 Since the judicial

opinions in the second Richardson casel33 focused primarily upon the

standing issue, they offer little guidance in determining the extent of

the mandate contained in the statement and account requirement of the

second half of the clause. Judge Rosenn of the Third Circuit did

express the view that the framers of the Constitution intended to insure

that the public would receive an accounting from the government.

Contrasting the use of the word "publish" in the clause with another

constitutional requirement that the president provide Congress with in-

129. Id. at 9610.
130. Id. at 9613 (roll call vote).
131. The single exception was Senator McGovern's passing comment in 1971. See

text accompanying note 106 supra.
132. Richaidson sought to enjoin not CIA spending itself, but rather publication of

the COMBINED STATENtEN'T which did not account for this spending. See text accom-
panying note 11 supra>

133. United States v. Richardson, 418 U.S. 166 (1974); Richardson v. United
States, 465 F.2d 844 (3d Cir. 1972).
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formation on the state of the union,' 34 he concluded that the right to an
accounting ran not just to Congress, but to the citizenry.' 3 5

Justice Douglas reached the same conclusion. Acknowledging
that secrecy has "some constitutional sanction,"'3 6 such as that in the
provision excusing Congress from publishing reports in its journal
about proceedings requiring secrecy,'3 ' Douglas maintained that "the
difference was great when it came to an accounting of public money.
Secrecy was the evil at which Art. I, section 9, clause 7 was aimed."' 3 8

Chief Justice Burger, however, offered a different point of view.
In a footnote to his majority opinion in Richardson, he maintained
that "historical analysis of the genesis of clause 7 suggests that it was in-
tended to permit some degree of secrecy of governmental opera-
tions."

1 3 9

Few would deny that the framers of the Constitution intended to
allow some secrecy of certain "governmental operations." The subject
of clause 7, however, is not operations per se, but rather the accounting
of governmental receipts and expenditures. "Historical analysis" of
the available records indicates an intent on the part of all partici-
pants in the debates to insure the greatest possible disclosure of such
accounting information.l4 0 The only suggestions that the clause
would permit secrecy came not from its supporters, but from those
who opposed it on the ground that it failed to specify a time period
within which the accounts were to be published."4 ' As the discussion
below reveals, no participant in the debates over the wording of the
clause expressed any desire to permit secrecy.

Constitutional History

The first part of clause 7, providing that no funds could be re-
moved from the treasury except "in Consequence of Appropriations
made by Law," was not included in the original draft of the Constitu-
tion, but was added early in the proceedings.' 4 2 There was apparently
no debate over the provision, but early in the nation's history, Justice
Story observed that it made Congress the guardian of the public treas-

134. U.S. CoNsT., art. II. § 3.
135. Richardson v. United States, 465 F.2d 844, 850-51 (3d Cir. 1972).
136. United States v. Richardson, 418 U.S. 166, 199 (1974) (Douglas, J., dissent-

ing).
137. U.S. CONST., art. I, § 5, cl. 3.
138. United States v. Richardson, 418 U.S. 166, 199 (Douglas, J., dissenting).
139. Id. at 178 n.1 1 (opinion of the Court).
140. See text accompanying notes 151-54 infra.
141. 3 J. ELLIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION

OF THE FEDERAL CONSTITUIOX 450, 462 (1881) (hereinafter cited as ELLIOT].
142. 2 J. STORY. COMMENTARIES ON THE CONSTITFIrno OF THE UNITED STATES

5 1348, at 222 (5th ed. 1891).
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ure, with the power to decide how and when the money should be
spent. The purpose of the clause was "to secure regularity, punctuali-
ty, and fidelity, in the disbursements of the public money." 143 With-
out the clause, said Story,

the executive would possess an unbounded power over the public
purse . . . and might apply all its moneyed resources at his pleas-
ure. The power to control and direct the appropriations consti-
tutes a most useful and salutory check upon profusion and extrava-
gance, as well as upon corrupt influence and public speculation. In
arbitrary governments, the prince levies what money he pleases
from his subjects, disposes of it as he thinks proper, and is beyond
responsibility or reproof. It is wise to interpose, in a republic, ev-
ery restraint, by which the public treasure, the common fund of all,
should be applied with unshrinking honesty to such objects as legiti-
mately belong to the common defence and the general welfare. 144

Story noted that the constitutional provision required congres-
sional authorization even of judicially ascertained claims. While con-
ceding that this might be deemed a defect, he nonetheless noted that,
"evils of an opposite nature" might occur if such claims were to be
routinely paid without a prior appropriation, since this might provide
an opportunity for collusion between the claimant and treasury offi-
cials.145

The statement and account requirement in the clause was not
added until very late in the proceedings of the constitutional conven-
tion.146 It attracted relatively little debate when it was proposed during
the discussion on revisions to the draft submitted by the committee on
style. At that time, George Mason moved to insert a clause requiring
that "an Account of the public expenditures should be annually pub-
lished."1 4 7 Gouverneur Morris and Rufus King found the proposal
impracticable, since in King's view "the term expenditures went to ev-
ery minute shilling."''48 Congress might even order a monthly publi-
cation, argued King, but it would be so general that it would "afford
no satisfactory information."' 49

James Madison then proposed that the words "from time to
time" be substituted for the word "annually." Noting that the Articles
of Confederation had required semi-annual publication,' 5 0 and that

143. Id.
144. Id. (emphasis added). .
145. Id. at 223.
146. M. FARRAND, THE FRAMING OF THE CONSTITUTION OF THE UNITED STATES

187-88 (1913).
147. J. MADIsoN, NOTES ON THE DEBATES IN THE FEDERAL CONVENTION OF 1787

641 (A. Koch ed., 1966) (hereinafter cited as Madison].
148. Id.
149. Id.
150. Article IX of the Articles of Confederation provided that Congress "shall have
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the requirement had often been impossible to meet, he observed: "Re-
quire too much and the difficulty will beget a habit of doing noth-
ing.'l 1

Madison's proposal met with general approval and the clause was
amended to reflect his wording and adopted.15 2

In several of the state ratification debates, misgivings were ex-
pressed regarding the vagueness of the phrase "from time to time." In
New York, such an expression of concern brought the following re-
sponse:

The CHANCELLOR asked if the public were more anxious
about anything under heaven than the expenditure of money. Will
not the representatives . . . consider it as essential to their popu-
larity, to gratify their constituents with full and frequent statements
of the public accounts? There can be no doubt of it.'5 3

The most illuminating discussion of these concerns occurred at
the Virginia convention, where the participants included both Mason,
who had advocated annual publication, and Madison, who had pro-
posed the less definite wording.

Mr. GEORGE MASON apprehended the loose expression of
"publication from time to time" was . . . equally applicable to
monthly and septennial periods . . . . The reason urged in favor
of this ambiguous expression was, that there might be some mat-
ters which require secrecy. In matters relative to military opera-
tions and foreign negotiations, secrecy was necessary sometimes;
but he did not conceive that the receipts and expenditures of the
public money ought ever to be concealed. The people . . . had

a right to know the expenditures of their money; but . . . this ex-
pression was so loose [the expenditure] might be concealed for-
ever from them, and might afford opportunities of misapplying the
public money, and sheltering those who did it ....

Mr. LEE . . . thought. such trivial argument . . . would have
no weight . . . . He conceived the expression to be sufficiently
explicit and satisfactory. It must be supposed to mean . . . short,
convenient periods. It was as well as if it had said one year, or

authority To . . . appropriate and apply [necessary sums of money] for defraying the

public expenses: To borrow money or emit bills on the Credit of the United States

transmitting every half year to the respective states an account of the sums of money

so borrowed or emitted." (emphasis added.)
This requirement differed significantly from the constitutional provision in that the

accounting was to be transmitted to the sta;es, rather than to the general public.

151. MADISON, supra note 147, at 641.
152. Id.
153. 2 ELLIOT, supra note 141, at 347 (emphasis added). During the debates in

North Carolina, similar questions were raised with regard to the frequency of publication

required of the congressional journal. William R. Davie, who had bcen a delegate to

the Constitutional Convention, replied that "there could be no doubt of their publishing

them as often as it would be convenient and proper," and that this would be at least

once annually. 4 ELLIOT at 72.
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a shorter term. Those who would neglect this provision would dis-
obey the most pointed directions.

Mr. MADISON thought it much better than if it had men-
tioned any specified period; because, if the accounts of the public
receipts and expenditures were to be published at short, stated pe-
riod, they would not be so full and connected as would be necessary
for a thorough comprehension of them, and detection of any errors.
But by . . . publishing them from time to time, as might be found
easy and convenient, they would be more full and satisfactory to
the public, and would be sufficiently frequent.154
The above colloquy discloses several important points: (1) no

one advocated secrecy, nor did anyone challenge Mason's assertion
that the public had a "right to know"; (2) the disagreement con-
cerned the question of whether fullest disclosure could be obtained by
specifying particular periods for publication, or by allowing flexibili-
ty; and (3) the only issue in dispute was whether or not a particular
time period should be specified. It seems to have been taken for grant-
ed that, when the accounting was published, it was to be full and ac-
curate. Indeed, this was the very reason Madison cited for allowing
flexibility. In retrospect, the date seems somewhat academic, since
as Lee suggested, annual publication became the standard procedure.

CIA Funding and National Security

In view of the history and purposes of clause 7, CIA funding and
accounting procedures appear on their face to be, unconstitutional.
While the congressional appropriation power is admittedly flexible,'55

it is difficult to imagine that the power could be so broad as to permit
the clandestine transfer of appropriated funds from the designated
agency to another agency "without regard to any provisions of
law." 156 To maintain that this is a proper exercise of the appropriation

154. 3 ELLIOT, supra note 141, at 459-60 (emphasis added). None of the available
historical records provide support for Mason's representation that the phrase "from time
to time" was designed to facilitate secrecy.

155. See, e.g., Cincinnati Soap Co. v. United States, 301 U.S. 308 (1936). "That
Congress has wide discretion in the matter of prescribing details of expenditures for
which it appropriates must, of course, be plain. Appropriations and other acts of Con-
gress are replete with instances of general appropriations of large amounts, to be allotted
and expended as directed by designated government agencies." Id. at 321-22.

156. 50 U.S.C. § 403f(a) (1970). That this provision goes beyond the bounds of
legitimate congressional discretion is suggested by Willoughby: "MTihe appropriating
power of Congress does not go further than to authorize the expenditure of public
moneys of the United States and to provide instrumentalities or rules and regulations
whereby assurance may be had that the moneys thus appropriated will actually be used

for the purposes for . . . which their expenditure has been authorized by Congress." I
W. WILLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES § 63, at 104 (2d
ed. 1929) (emphasis added).
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power is to maintain that the prohibition against money being drawn
from the treasury other than "in consequence of appropriations made
by law" may be suspended at any time Congress wishes. Perhaps even
more overwhelming in its implications is the authorization for funds
transferred to the CIA to be spent "without regard to limitations of
appropriations from which transferred.""''7 This provision permits the
executive to circumvent the intent of Congress regarding the use of
appropriated funds.'58 Moreover, the requirement of a published ac-
counting of receipts and expenditures is rendered meaningless if one
agency may be exempted completely from the accounting, and the
statement of expenditures of those agencies from which funds are
transferred is false or misleading.

If the constitutionality of the funding provisions of the CIA Act
is to be sustained, it must be on national security grounds based on
the congressional war powers provided by Article 1, section 8.159 Such
powers are not absolute, however, as Chief Justice Warren observed:

[T]he phrase "war power" cannot be invoked as a talismanic in-
cantation to support any exercise of congressional power which can
be brought within its ambit. . . . [The] concept of "national de-
fense" cannot be deemed an end in itself, justifying any exercise
of legislative power designed to promote such a goal. Implicit in
the term "national defense" is the notion of defending those values
and ideals which set this Nation apart.'6 0

There are certain constitutional guarantees that need not always
yield to assertions of national security. The "Pentagon Papers" case"'
presented the Supreme Court with the task of attempting to formulate
standards to be applied in situations where prior restraint of free ex-
pression is attempted on national security grounds. While the issues in
that case are somewhat different from those involved with disclosure

157. 50 U.S.C. § 403f(a) (1970). A more general clause in the CIA Act gives
blanket authorization that "sums made available to the Agency may be expended without
regard to the provisions of law and regulations relating to the expenditure of Govern-
ment funds." Id. § 403j(b).

158. For an excellent discussion of the extent to which congressional intent may
be circumvented, and methods by which Congress may impose substantive limitations
on the use of funds by the CIA, see generally Futterman, supra note 107, at 448-55.

159. One commentator has suggested several other theories which might be ad-
vanced in defense of the constitutionality of the CIA practices: "Room might be found
within the phrase 'frDm time to time.' Congress' authority over the detail to be in-
cluded in the Combined Statement might authorize the practice. The secrecy might find
some support in Congress' acknowledged power to withhold certain proceedings from
publication in its journals, or it might be considered a longstanding practice and therefore
presumed constitutional." Secret Funding, supra note 69, at 621-22.

The commentator has convincingly demonstrated the lack of viability of these the-
ories. Id. at 622-26.

160. United States v. Robel, 389 U.S. 258, 263-64 (1967) (emphasis added).
161. New York Times Co. v. United States, 403 U.S. 713 (1971).
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of CIA appropriations, the conflicting interests present in both situa-
tions indicate that a brief examination of that case is in order.

The per curiarn decision of the six-justice majority was very brief
and general, stating only that "[alny system of prior restraints of ex-
pression comes to this Court bearing a heavy presumption against its
constitutional validity,"'0 ' and that the government had not met its
"heavy burden of showing justification."' 863 The Court thus rejected
the government's assertion that prior restraint was permissible wher-
ever publication of materials was alleged to pose a "grave and imme-
diate danger to the security of the United States."' 6 4

Each justice wrote a separate opinion in an attempt to deal with
the issue more specifically. Justice Black viewed the First Amend-
ment- as providing absolute freedom of the press, which he viewed as a
necessary protection for the press "so that it could bare the secrets of
government and inform the people."''6 5 In Justice Black's view, na-
tional security could never justify prior restraint:

The word "security" is a broad, vague generality whose con-
tours should not be invoked to abrogate the fundamental law em-
bodied in the First Amendment. The guarding of military and dip-
lomatic secrets at the expense of informed representative govern-
ment provides no real security for our Republic. The Framers of
the First Amendment, fully aware of both the need to defend a
new nation and the abuses of . . . governments, sought to give this
new society strength and security by providing that freedom of
speech, press, religion, and assembly should not be abridged.166

Justice Douglas similarly asserted that the First Amendment provided
an absolute guarantee, 16 7 although he left open the question of wheth-
er some degree of restriction could be valid in the event of a formal
declaration of war."'6

Justice Brennan viewed First Amendment rights as very nearly ab-
solute:

The entire thrust of the Government's claim . . . has been that
publication of the material sought to be enjoined "could," or
"might," or "may" prejudice the national interest in various ways.
But the First Amendment tolerates absolutely no prior judicial re-
straints on the press predicated upon surmise or conjecture that un-
toward consequences may result . . . . Thus, only governmental
allegation and proof that publication must inevitably, directly, and
immediately cause the occurrence of an event kindred to imperil-

162. Id. at 714.
163. Id.
164. See 403 U.S. 714, 741 (Marshall, J., concurring).
165. Id. at 717 (Black, J., concurring) (emphasis added).
166. Id. at 719 (emphasis added).
167. Id. at 720 (Douglas, J., concurring).
168. Id. at 722.
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ing the safety of a transport already at sea can support even the
issuance of an interim restraining order.169

Justices Stewart, White and Marshall all agreed that the govern-
ment had not met its burden, but did not articulate any explicit stand-
ards to be applied in prior restraint situations.17 0 In his dissenting
opinion, Justice Harlan implied that prior restraint was permissible in
cases where tit head of an executive department, such as the secre-
tary of state or the secretary of defense, made a determination that
"disclosure of the subject matter would irreparably impair the nation-
al security."'71

Although the "Pentagon Papers" case dealt with First Amend-
ment rights, the statement and account clause poses similar consid-
erations. The. framers of both provisions realized that public access to
information about the government was essential to a democratic soci-
ety, and both provisions were enacted as means of guaranteeing dis-
semination of such information. As Justice Stewart has recognized,
public access to information regarding matters of defense and foreign
affairs is particularly important.

In the absence of the governmental checks and balances present
in other areas of our national life, the only effective restraint upon
executive policy and power in the areas of national defense and
international affairs may lie in an enlightened citizenry-in an
informed and critical public opinion which alone can here protect
the values of democratic government.lT2
Justice Stewart's remarks suggest an integral relationship be-

tween the public's right to obtain information about the conduct of
government, and the right of free expression. Without the former, the
latter is reduced to the freedom to express uninformed opinion, which
is hardly conducive to effective democratic government.

In other contexts, the Court has recognized an implicit First
Amendment right to receive information: "It is now well established
that the Constitution protects the right to receive information and
ideas. . . . This right . . . is fundamental to our free society.""73

169. Id. at 725-27 (Brennan, J., concurring) (emphasis added).
170. Id. at 727 (Stewart, J., concurring), 730 (White, J., concurring), 740 (Mar-

shall, J., concurring).
171. Id. at 737 (Harlan, J., dissenting).
172. Id. at 728 (Stewart, J., concurring) (emphasis added). This statement echoes

the sentiments of Madison, who wrote: "A popular government, without popular infor-
mation, or the means of acquiring it, is but a Prologue to a Farce or a Tragedy; or per-
haps both. Knowledge will forever govern ignorance. And a people who mean to be
their own Governors, must arm themselves with the power which knowledge gives."
Letter to W.T. Barry, Aug. 4, 1822, in 9 THE WRrrLNGs OF JAMES MADISON 103 (G.
Hunt ed. 1910).

173. Stanley v. Georgia, 394 U.S. 557, 564 (1969). See also Griswold v. Connecti-
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Irrespective of the First Amendment, the statement and account
clause may be viewed as vesting in the public a fundamental right to
know how tax dollars are being spent. It will be remembered that the
existence of such a right was asserted by George Mason, the original
proponent of the statement and account requirement, and was denied
by none of the participants in the constitutional debates.' 74

The importance of this right does not, of course, necessarily indi-
cate that the same standards relevant to prior restraint of expression
are applicable. In the "Pentagon Papers" case, several of the justices
indicated that prior restraint is to be regarded as a peculiar evil, and
that they did not regard normal governmental classification of infor-
mation as offensive.' 75 However, they were referring to nonfinancial
information, which the government does not have an explicit constitu-
tional duty to reveal. Where such a duty does exist, the failure to per-
form it is analogous to prior restraint in the nature and seriousness of
its consequences. It therefore seems appropriate to employ similar
standards with respect to governmental assertions of national security.

Exactly which standard should be adopted is somewhat specula-
tive. From a purely practical perspective, it is difficult to conceive of
the government's duty to disclose financial information as absolute.
No one at the Constitutional Convention disputed Rufus King's asser-
tion that it would be impossible to account for "every minute shill-
ing,""' and such a detailed accounting would certainly seem impossi-
ble in today's highly complex governmental structure. The duty being
less than absolute, it is not unreasonable to assume that there may be
circumstances under which its performance should be excused on na-
tional security grounds. A standard resembling Justice Brennan's for-
mulation of publication resulting inevitably in very serious damage to
the nation's interests177 would seem most appropriate to the needs of a
democratic society. Perhaps, howiever, even Justice Harlan's -less
stringent requirements of a determination that "disclosure of the subject
matter would irreparably impair the national security"' 8 would be
sufficient.

cut, 381 U.S. 479, 482 (1965); Lamont v. Postmaster General, 381 U.S. 301, 308 (1965)

(Brennan. J., concurring).
174. See text accompanying note 154 .supra. This right was suggested by both Jus-

tice Douglas and Justice Stewart in their dissenting opinions in Richardson. 418 U.S.

166, 199 (Douglas. J.. dissenting). 202 (Stewart, J., dissenting).
175. See 403 U.S. 713, 728-30 (Stewart, J., concurring), 733 (White. J., concur-

ring), 741 (Marshall, J., concurring). See also United States v. Robel, 389 U.S. 258,

267 (1967).
176. See text accompanying note 148 supra.
177. See text accompanying note 169 supra.
178. New York Times Co. v. United Statcs. 403 U.S. 713, 737 (Harlan, J., dissent-

ing).
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If Congress may-legitimately limit the government's duty of dis-
closure of some financial information on national security grounds, it
is necessary to determine the permissible form and scope of such limi-
tations. In United States v. Robel, the Supreme Court held that:

when legitimate legislative concerns are expressed in a statute
which imposes a substantial burden on protected First Amendment
activities, Congress must achieve its goal by means which have a
"less drastic" impact on the continued vitality of First Amendment
freedoms.' 79

Again the Court was concerned with First Amendment rights-
in this case the right of free association. It seems clear, however, that
the same test should be applied to burdens imposed on the right to
know about government finances. That right is just as fundamental as
the right of association, which is not mentioned in the Constitution.'s 0

Like the right to associate, the right to know is essential to the exercise
of explicit First Amendment rights.' 8 '

With regard to the constitutionality of the financial portions of
the CIA Act, two questions must be answered: (1) Would disclosure
of CIA appropriations necessarily result in grave harm to the security
of the nation?;' 8 ' and (2) If so, could such harm be avoided by
means having a less drastic impact on the interests served by the state-
ment and account clause?

When CIA funding has been debated in Congress, phrases such
as "national security" have been invoked as "talismanic incanta-
tions"' 3 by those defending total secrecy. Of course full disclosure of
the CIA budget might be harmful, but there has been a total lack of
evidence that disclosure of the overall appropriation and expenditure
figures would result in any damage to the nation's interests.'84 It must
by concluded that the present system of camouflaged funding is not
the least drastic means of protecting national security. The provisions

179. 389 U.S. 258, 268. Significantly, the Court explicitly declined to balance gov-
ernmental interests against individual rights, requiring that legislation be narrowly drawn
to avoid a conflict between the two. Id., n.20.

180. See id. at 282-83 (White, J., dissenting). It has been maintained that "one
need not believe that the [statement and account] Clause has the preeminent status ac-
corded the First Amendment . . . in order to accept a test similar to Robers for analyz-
ing apparent violations." Secret Funding, supra note 69, at 628.

181. See text accompanying note 172 supra.
182. Various other formulations of the question could be substituted. See text ac-

companying notes 177-78 supra.
183. See text accompanying note 160 supra.
184. See text accompanying note 129 supra. Indeed, Senator Proxmire has ar-

gued that such disclosure would enhance security because knowledge of a substantial in-
telligence budget might deter potential adversaries from engaging in aggressive activities.
120 CONG. REC. 9603 (daily ed. June 4, 1974).
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in the CIA Act for transfer of funds and exemption from accounting
are therefore unconstitutional.

If total disclosure of CIA finances would jeopardize the national
security and total concealment is unconstitutional, then the problem
remaining is to locate that point between the two extremes at which legiti-
mate national interests are protected with the least drastic intrusion on
constitutional safeguards. In order to make such a determination, one
must give some consideration to the nature of CIA activities.

Although the CIA was established for the primary purpose of in-
telligence. coordination, it has never in practice been limited to that
function. A high priority and substantial financial commitment of the
agency has been its "covert actions," which involve a wide range of
methods used to influence the internal politics of other nations.185 The
agency and its supporters find a mandate for such actions in a catch-
all clause of the CIA Act which authorizes the agency "to perform
such other functions and duties related to intelligence affecting the
national security as the National Security Council may from time to
time direct."'

There are those who feel that this provision has been given an
overly expansive reading in order to justify the clandestine operations
of the agency.187 One of such persuasion is the former chairman of the
Senate Foreign Relations Committee, J. William Fulbright, who dur-
ing 1971 commented:

185. "At present the agency uses about two thirds of its funds and its manpower

for covert operations and their support .... 11,000 personnel and roughly $550 mil-

lion are earmarked for the Clandestine Services and those activities . . . such as com-

munications, logistics, and training, which contribute to covert activities. Only about

20 percent of the CIA's career employees (spending less than 10 percent of the budget)

work on intelligence analysis and information processing." MARcHETn & MARKs, supra

note 64, at 78-79.
For detailed accounts of a number of covert actions by former CIA officers, see

generally MARcHErrT & M.ARKs, supra note 64, and AGEE, supra note 94.

186. 50 U.S.C. § 403 (d) (5) (1970).
187. "Nowhere . . . does the . . . Act . . . purport to confer upon the C.I.A. the

authority to engage in the type of covert activity necessary to topple foreign govern-

ments, invade the territory of unfriendly states, interfere in the domestic affairs of other

countries, and engage in general acts of sabotage . ...
"It could well be argued that the directive of the National Security Council purport-

ing to authorize the C.I.A. to engage in (such] acts . . . is beyond the authority con-

ferred by the Act. . . . Revolutions, the fomenting of strikes, interference in elections

-these activites would appear to be a far cry from matters related to intelligence as

defined by the law." Walden. supra note 79, at 81.
"The C.I.A. was touted as being exclusively an intelligence coordinating body, and.

it was created as such. That it has ranged far and wide in its activities since that time

is a commentary on the arrogation of powers by bureaucratic agencies and an amazing

example of the expansion of administrative power." Id. at 84.

See also OvERsIGHT & AccouNTABn.rrY, supra note 70, at 13-14.
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It is very unusual that we have an agency called an intelligence
agency out operating a war . . . . It is not gathering intelligence
in Laos; I submit it is organizing and paying for a war. It is run-
ning airlines and paying for them. That is not intelligence gather-
ing at all.188

It is highly questionable whether Congress intended to authorize
such actions in the enabling legislation. There was no discussion of
non-intelligence functions in the House and Senate debates on either
the National Security Act or the CIA Act. During congressional hear-
ings on the National Security Act, Secretary of the Navy James V. For-
restal denied rumors that the CIA would become engaged in opera-
tional activities.189

Whatever the congressional intent, in subsequent years covert
actions became so commonplace that former President Truman ob-
served in 1963 that the CIA had "got out of hand."' 90 Truman ex-
panded upon this assessment by explaining that:

as nearly as I can make out, those fellows in the CIA don't just
report on wars and the like, they go out and make their own, and
there's nobody to keep track of what they're up to. They spend
billions of dollars on stirring up trouble so they'll have something
to report on. . . . [I]t's become a government all of its own and
all secret. They don't have to account to anybody.' 9 '

Apart from their dubious legality, there is considerable doubt as
to whether most covert actions are necessary or desirable. Such ac-
tions are directed not against the Soviet Union or China (the only na-
tions capable of posing a serious military threat to the United States),
but rather against leftist governments and revolutionary movements
in third world nations.'92 Even against these minor powers, CIA op-
erations have often failed, the classic example being the abortive Bay
of Pigs invasion in 1961.193 Successful covert actions may pose prob-
lems of their own, such as the intense controversy surrounding the
CIA's subversion of the democratically elected Marxist government in
Chile.'

9 4

188. 117 CONG. REc. 42929 (1971) (remarks of Senator Fulbright).

189. Hearings on the National Security Act of 1947 Before the House Committee
on Expenditures in the Executive Departments, 80th Cong., Ist Sess. 120-21 (1947).

190. M. MILLER, PLAIN SPEAKING: AN ORAL BIOGRAPHY OF HARRY S. TRUMAN 391

(1974).
191. Id. at 391-92 (emphasis in original).

192. See MARCHETET & MARKS supra note 64, at 373. See generally AGEE supra

note 94.
193. A similar, though less spectacular failure was the CIA effort to overthrow the

Sukarno government in Indonesia in 1958. MARCHETTI & MARKS supra note 64, at 29,

114.
194. See N.Y. Times, Sept. 8, 1974, at 1, col. 7; Sept. 17, 1974, at 10, cot. 3; Sept.

20. 1974, at 1, cot. 1; Sept. 21, 1974, at 12, col. 3; Oct. 21, 1974, at 2, co]. 3; Oct.
23, 1974, at 2, col. 2; Los Angeles Times, Oct. 6, 1974, § 8, at 1, col. 1.
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Opinion on CIA funding procedures has tended to correlate with
opinion on covert actions. One faction approves of covert actions, and
favors continued secret funding on the ground that it is necessary for
the success of such operations.'9 5 The other faction has favored in-
creased disclosure on the grounds that clandestine operations should
be curtailed, and that extensive secrecy is not required for convention-
al intelligence activities."9 '

In the aftermath of last fall's revelations concerning the Chilean
involvement, Congress sharply restricted the CIA's authority to con-
duct covert actions, prohibiting funds from being spent on such activ-
ities without prior orders from the president and notification of the
appropriate congressional committees.19 T This should result in a major
reduction in the amount of funds spent on such operations and a con-
comitant decrease in the necessity for secret funding.

Most conventional intelligence activities would seem to require
relatively little funding secrecy. Much of the information gathered
comes from open sources such as newspapers and academic jour-

195. See, e.g., 117 CONG. REC. 42929, 42930 (1971) (remarks of Senator Young).
196. See, e.g., MARCHErn & MARKS, supra note 64, at 373-77. Former Solicitor

General Erwin N. Griswold addressed himself to these concerns in a footnote to the
Rockefeller Commission's report: "Congress should, in my opinion, decide by law
whether and to what extent the CIA should be an action organization, carrying out
operations as distinguished from the gathering and evaluation of intelligence. If action
operations were limited, there would be a lessened need for secrecy, and the adverse
effect which the activities of the CIA sometimes have on the credibility of the United
States would be modified.

One of the great strengths of this country is a deep and wide-flung capacity for
goodwill. Those who represent us, both at home and abroad, should recognize the
potentiality of that goodwill and take extreme care not to undermine it, lest their
efforts be in fact counter-productive to the long-range security interests of the United
States. ROCKEFELLER COMMISSION, supra note 4a, at 81, n.3.

197. The Foreign Assistance Act of 1961 (22 U.S.C. 5§ 2422, 2423) was amended,
and the new § 2422 provided that: "No funds appropriated under the authority of this
chapter or any other Act may be expended by or on behalf of the Central Intelligence
Agency for operations in foreign countries, other than activities intended solely for ob-
taining necessary intelligence, unless and until the President finds that each such opera-
tion is important to the national security of the United States and reports. in a timely
fashion, a description and scope of such operation to the appropriate committees of the
Congress, including the Committee on Foreign Relations of the United States Senate and
the Committee on Foreign Affairs of the United States House of Representatives." Pub.
L. No. 93-559; 88 Stat. 1795 § 32 (1974).

This was the first time the Foreign Relations and Foreign Affairs Committees had
been given any jurisdiction over the CIA. Early this year, Senator John Sparkman, the
new chairman of the Foreign Relations Committee, wrote a letter to CIA Director Wil-
liam Colby calling his attention to the new restriction, and advising him to review cur-
rent CIA activities to determine which of them "may conceivably be viewed as within
the scope of the law." N.Y. Times, Jan. 7, 1975, at 1, col. 3 (city ed.).
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nals.198 There would likewise appear to be little harm possible in re-
vealing CIA expenditures on a number of routine items. The amount
of money spent on ordinary office supplies, for instance, would be of
little stategic interest to the Soviets. Similarly, it is not likely that the
nation would be imperiled by disclosure of the total amount spent on
salaries for career employees. Through their own intelligence efforts,
the Soviets have already learned much more significant information
about the CIA, apparently with minimal adverse consequences." 9 '

With the foregoing considerations in mind, some general assess-
ments can be made regarding the constitutionality of CIA funding
procedures under various modifications. The method which would
preserve the most secrecy is Senator Proxmire's proposal to disclose
the total amount spent by all intelligence agencies.200 There would be
a single sum appropriated for all intelligence activities, which might
meet the clause 7 requirement that expenditures be "in consequence
of appropriations made by law," even though most appropriations are
far more specific. The scheme would provide a substantial improve-
ment by eliminating present inaccuracies in the budget figures and
Combined Statement which result from secret transfers of funds. This
method would not, however, satisfy the requirement of a "regular" ac-
counting, of all receipts and expenditures, since it would not disclose
receipts and expenditures for individual agencies. There is no evi-
denced need for this much secrecy. Thus, the Proxmire approach,
while a major improvement, would fall short of constitutional stand-
ards.

198. "[O]ver 80 per cent of the information that goes into finished intelligence re-

ports is from overt sources such as scientific and technical journals. political speeches

and other public documents." AGEE, supra note 94, at 40.

There are significant exceptions to this general rule, however. Early this year, for

instance, it was revealed that the CIA had spent over $350 million over a period of sev-

eral years in a remarkable, highly secret project to recover a sunken Russian submarine.

See Los Angeles Times. Feb. 8, 1975, § 1, at 18, col. 1; Mar. 19, 1975, § 1, at 1, col.
5; N.Y. Times, Mar. 19, 1975, at 1, col. 8 (city ed.); Mar. 20, 1975, at 1, col. 3 (city

ed.).
199. "(I]n many instances the opposition knows exactly what covert operations are

being targeted against it, and it takes counteraction when possible. The U-2 overflights

and, later, those of the photographic satellites were, and are, as well known to the So-

viets and the Chinese as Soviet overhead reconnaissance of the United States is to the

CIA; there is no way, when engaging in operations of this magnitude, to keep them se-

cret from the opposition. It, too. employs a professional intelligence service. In fact,

from 1952 to 1964, at the height of the Cold War, the Soviet KGB electronically inter-

cepted even the most secret messages routed through the code room of the U.S. embassy

in Moscow. This breach in secrecy, however, apparently caused little damage to U.S.

national security .... MARcHErn & MARKs, supra note 64, at 7. See also AGEE,

supra note 94, at 68-69.
200. See note 118 supra.

90-784 0 - 77 - 16
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Senator McGovern's proposal20' closely resembles that of Sena-
tor Proxmire, but would provide disclosure of the overall CIA budget,
rather than that of the entire intelligence community. This might be
sufficient disclosure under the Constitution, since the Combined
Statement does not provide much more detail than the total receipts
and expenditures for certain other agencies."2 Still, there would be
unnecessary secrecy, and it is questionable whether this proposal
would meet a "least drastic impact" test.

The approach most likely to comply with the Constitution and
most suitable for a democratic society (short of full disclosure) would
be patterned after the funding procedures for the Federal Bureau of
Investigation and the Atomic Energy Commission.203 This would
provide for open, itemized appropriations and expenditures for non-
sensitive items. Additionally, a specified amount would be appro-
priated for confidential purposes for which the director of central in-
telligence would only account by certificate. This type of procedure
has apparently provided sufficient confidentiality for the FBI and the
AEC, and there is no reason to believe it would not be adequate for
the legitimate needs of the CIA. Such a procedure would also have the
support of longstanding precedent.204

Prospects for Reform
If portions of the CIA Act are unconstitutional, how might this

anomoly be resolved? Ordinarily questions of such gravity are re-
solved either through litigation or legislation. The opportunity to liti-
gate the issue, however, has been denied the citizen-taxpayer by the
Supreme Court's Richardson holding.205 And Congress has a past
record of refusing to enact even the most modest reforms. Nonethe-
less, neither door has been closed entirely.

Further Litigation
Holding that William Richardson had standing to litigate the is-

sue, Judge Rosenn of the Third Circuit observed that if Richardson:

201. See note 104 supra.
202. For instance. the accounting for the AEC is broken down into just three cate-

gories: operating expenses, plant and capital equipment, and advances for cooperative
work. COMBINED STATEMENT, supra note 50, at 392 (fiscal year 1972). More detailed
budget information is available, however, including the amounts allocated for nuclear
materials, weapons, reactor development, and isotopes development. APPENDIX TO THE
BUDGET, supra note 61, at 797 (fiscal year 1972).

203. See text accompanying notes 58-59 supra.
204. See text accompanying notes 51-59 supra.
205. United States v. Richardson, 418 U.S. 166 (1974). For a discussion of the

possibility that a plaintiff with a more carefully drafted complaint seeking specifically
to enjoin CIA expenditures would be held to have standing, see OVERSIGHT & ACCOUNT-
ABILITY, supra note 70, at 28-29.
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as a citizen, voter and taxpayer, is not entitled to maintain an ac-
tion . . . to enforce the dictate of . . . the United States Constitu-
tion that the Federal Government provide an accounting of the ex-
penditure of all public money, then it is difficult to see how this
requirement, which the framers of the Constitutions considered vi-
tal to the proper functioning of our democratic republic, may be en-
forced at all.20 6

Although the United States Supreme Court reversed the Third Cir-
cuit's holding in Richardson, a careful reading of the Supreme Court's
decision reveals that the possibility of future litigation of this issue
may not be entirely precluded. In support of its holding the Court
quoted the following passage from a prior decision:

It is an established principle that to entitle a private individual to
invoke the judicial power to determine the validity of executive or
legislative action he must show that he has sustained or is immedi-
ately in danger of sustaining a direct injury as the result of that
action and it is not sufficient that he has merely a general interest
common to all members of the public. 20 7

Richardson was held to lack standing because his was a "general in-
terest common to all members of the public." It does not necessarily
follow, however, that no potential litigant exists who might allege and
demonstrate a sufficiently "direct injury."

It has been suggested, for example, that members of Congress
might be able to "surmount the standing barrier."20 8 Another possi-
bility might be that a group of scholars from various disciplines would
allege that the unreliability of the figures listed in federal financial
statements has impaired their ability to conduct research on the effica-
cy of various government programs.20 9 This would certainly seem to
be a direct injury to an interest not shared by the public generally.

In addition to the hurdle posed by the standing issue, there is the
potential barrier of the political question doctrine. The chief justice
suggested in Richardson that perhaps the framers of the Constitution
intended to leave enforcement of the statement and account provision

206. Richardson v. United States, 465 F.2d 844, 854 (3d Cir. 1972). See also
United States v. Richardson, 418 U.S. 166, 179 (opinion of the Court), 200 (Douglas,
J., dissenting).

207. 418 U.S. 166, 177-78, quoting Ex parte Levitt, 302 U.S. 633, 634 (1938) (em-
phasis supplied by Chief Justice Burger).

208. Secret Funding, supra note 69, at 609. See also OVERSiGHT & AccouNrTAMLrrY,
supra note 70, at 29-30.

209. "Governmental secrecy prevents the layman, and even the scholar and the
Congressman" from finding answers to questions about CIA efficiency. Sperling, Cen-
tral Intelligence and Its Control: Curbing Secret Power in a Democratic Society, in 112
CONG. REc. 15758, 15761 (1966). Similar problems would confront one attempting to
study the efficiency of programs from which CIA funds are transferred.
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to the discretion of Congress.2 "0 Justice Douglas took vigorous excep-
tion to this notion:

One has only to read constitutional history to realize that state-
ment would shock Mason and Madison. Congress of course has
discretion; but to say that it has the power to read the clause out
of the Constitution when it comes to one or two or three agencies
is astounding. That is the bare-bones issue in the present case.
Does Art. I, § 9, cl. 7, of the Constitution permit Congress to with-
hold "a regular Statement and Account" respecting any agency it
chooses? Respecting all federal agencies? What purpose, what
function is the clause to perform under the Court's construction?21 '
Justice Douglas concluded that the question was not political un-

der the Baker v. Carr test of "a textually demonstrable constitutional
commitment of the issue to a coordinate polical department."2 1 2

Baker v. Carr indicated a trend toward lowering the political
question barrier by the Court. In view of the language of the majority
opinion in Richardson, however, there is a possibility that the Court
might curtail this trend, as it did with the trend toward relaxing tax-
payer standing requirements.

Legislative Action
While the forecast for judicial action is less than optimistic, pros-

pects for legislative reform of CIA procedures appear to be more
promising than ever before. Last year the Ninety-third Congress re-
stricted the use of appropriated funds for covert actions.212 Following
disclosures of extensive CIA domestic activities,21 4 the reform-mind-
ed Ninety-fourth Congress quickly set in motion the first comprehen-
sive investigations of the American intelligence community.21 ' The
era of congressional inaction and inattention appears to have come to
an end, and it is likely that the present investigations will result in pro-
cedural and substantive reforms, as well as greatly enhanced congres-
sional oversight of CIA operations. Whether the changes include
greater disclosure of CIA finances cannot be predicted at this time.

Conclusion
For two and a half decades the United States government has

210. United States v. Richardson, 418 U.S. 166, 179 (1974).
211. Id. at 200-01 (Douglas, J., dissenting).
212. Id. at 201, quoting 369 U.S. 186, 217 (1962).
213. See note 197 supra.
214. See, e.g., N.Y. Times, Dec. 22, 1974, at 1, col. 8; Dec. 25, 1974, at 1, col.

8; Dec. 29, 1974, at 1, col, 1; Dec. 30, 1974, at 1, col. 3.
It was subsequently revealed that these domestic activities included the interception

of confidential communications between Representative Bella Abzug and her legal clients.
See N.Y. Times, Mar. 6, 1975, at 1, col. 4 (city ed.).

From the beginning, the CIA has been denied by law "police, subpoena, law-en-
forcement powers, [and] internal security functions." so U.S.C. § 403(d) (3) (1970).

215. See note 102 rupra.
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been systematically circumventing the Constitution by funding the
Central Intelligence Agency through clandestine, interagency trans-
fers, and by publishing financial statements that 'are, by design, in-
complete and inaccurate. These practices were originally justified as a
necessary protection of national interest. Even at the height of the
cold war such actions arguably did more harm and\good, for as a
former CIA official has written:

[I]n fighting totalitarian systems . . . the democratic government
runs the risk of imitating its enemies' methods and, thereby, destroy-
ing the very democracy that it is seeking to defend. I cannot help
wondering if my government is more concerned with defending our
democratic system or more intent upon imitating the methods of
totalitarian regimes in order to maintain its already inordinate
power over the American people.218

Whatever perils the nation may have faced in 1949, very differ-
ent problems must be confronted in 1975. One of the most serious of
these problems is the inordinate power wielded by a large and com-
plex intelligence establishment which is responsive only to the will of
the executive. Even the frequently touted "power of the purse" has
ceased to exist, as Congress unknowingly permits vast sums of money
to be used by the CIA and other intelligence agencies. Such a situa-
tion has no place in a democratic society. If ours is to be a government
of laws, rather than of men,2 17 CIA appropriations must be made by
law, rather than by cabal, and CIA expenditures must be subjected to
at least minimal public scrutiny. Clause 7 demands no less. And if our
government officials sincerely believe that compliance with the Con-
stitution would imperil legitimate national interests, the answer lies in
amending the Constitution, not ignoring it.

216. V. Marchetti, in preface, MARCHETH & MARis, supra note 64, at xiii.
217. "The government of the United States has been emphatically termed a govern-

ment of laws, and not of men. It will certainly cease to deserve this high appellation,
if the laws furnish no remedy for the violation of a vested legal right." Marbury v.
Madison, 5 U.S. (I Cranch) 137, 163 (1803).
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THE CIA'S SECRET FUNDING AND THE CONSTITUTION

by

- Elliot E. Maxwell

If you knew how much zwe spend and how much money we
waste in this area, it would knock you off your chair. It's criminal!

Senator Allen Ellender
commenting on United
States intelligence
activities in 19711

Once again the Central Intelligence Agency (CIA) is in the news.
The controversy now focuses on an alleged massive intelligence op-
eration by the CIA against groups in the United States,2 rather than
on the necessity or wisdom of CIA covert intervention in Chile.3 How-
ever, it has largely ignored a prior issue, the massive secrecy that en-
velops the CIA. Even the simple total of CIA expenditures, estimated
now at $750 million,4 is kept from the public. In addition, Congress
as a whole makes no appropriation to the CIA; the agency's funds
are covertly transferred from the appropriations made to other gov-
ernmental units.5 The vast majority of Congress-and the public-
know nothing of the amounts involved. This funding secrecy may be
unconstitutional.

Article I, § 9, Clause 7 of the Constitution provides:

No Money shall be drawn from the Treasury but in Conse-
quence of Appropriations made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be'published from time to time.

1. Wash. Post, Dec. 9, 1973, at A 9, col. 8. Ellender was then Chairman of the In-
telligence Subcommittee of the Senate Appropriations Committee.

2. See N.Y. Times, Dec. 22. 1974, § 1, at 1, col. 8: Dec. 25, 1974, at 1, col. 8: Dec. 29,
1974, § 1, at 1, col. 1; Dcc. 30, 1974, at 1, col. 3. Wash. Post, Dcc. 25. 1974, at A 1, col. 6, 8.

3. See N.Y. Times, Scpt. 8, 1974, at 1, col. 7: Sept. 21, 1974, at 12, col. 3; Sept. 22, 1974,
§ 4, at 21, col. 2; Oct. 21, 1974, at 2. col. 3; Oct. 23, 1974, at 2, col. 2; Wall St. J., Dec. 9,
1974, at I, col. 4.

4. 119 CoNC. REc. S6868 (daily ed. Apr. 10, 1973) (remarks of Sen. Proxmire). Marchetti
and Marks would place the actual expenditures substantially higher. V. MIARCHErri & J.
MIARKs, THE CIA AND TIE CULT OF INTELLIGENCE 59-73 (1974) [hereinafter cited as MIAR-
CHETTI & IIMARKS]. MARCHET11 & MARKs. published with a number of deletions suggested by
the CIA, has been the subject of litigation. See, e.g., United States v. Marchetti, 466 F.2d
1309 (5th Cir.), cert. denied, 409 U.S. 1063 (1972). The final form of the book will be
determined by rulings on appeals by both parties.

5. 50 U.S.C. 403f(a) (1970) authorizes the CIA to "'transfer to and receive from other
Government Agencies such sums as may be approved by the Office of Management and
Budget for the performance of any of the functions or activities authorized under Sections
403 and 405 of this title....S. See generally N.Y. Times, Dec. 29, 1974, § 4, at 1, col. 5.

608 (243)
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On its face the Clause permits no exceptions to the requirement of
an appropriation and an accounting. But the Clause is not self-de-
fining; the first part leaves open the question of what are "appro-
priations made by law." The second part defines neither "regular
statement and account" nor "from time to time." Cases involving
the Clause; have been rare and have provided no definitive test
against which the CIA practice can be measured. Moreover, the
Supreme Court is unlikely to pass on the constitutionality of the
practice in the near future. Just last term, in United Slates v.
Richardson,7 the Court held by a five-four majority that a plaintiff
lacked standing as a taxpayer under the Clause to compel publication
of the CIA's expenditures. But the constitutional issue is by no means
foreclosed. The Court failed to reach the merits, and there may
yet be plaintiffs-members of Congress, for example8 -who could sur-
mount the standing barrier.

This Note defines the meaning of the Clause by examining its
language, history, and purposes, and it analyzes possible justifications
for the present funding and disclosure practices. It concludes that
the failure to make a specific appropriation to the agency and the
failure to provide information about expenditures to the public
are violations of the Constitution. Finally, it suggests the outlines
of a test for budgetary disclosure in security-sensitive government
operations.

I. The History of the Clause

Clause 7 was not the subject of extensive debate at the Constitu-
tional Convention. The first part of the Clause, providing for con-
gressional power over appropriations, was introduced early in the
conventions and remained basically unchanged.10

This congressional- power took on a new importance in light of

6. See cases cited in notes 7, 35-39 infra.
7. 94 S. Ct. 2940 (1974).
8. See generally Note, Slanding to Sue for Mlebers of Congress, 83 YALE L.J. 1665

(1974). Other possible plaintiffs range from CIA pensioners, see MARCHETTI & MARKS, supra
note 4, at 64-65, to voters alleging that their franchise has been impaired because of the
lack of constitutionally mandated disclosure of information on receipts and expenditures
of public money.

Even if no plaintiff were found to have standing, the issue of what constitutes com-
pliance with the constitutional requirement is still important to Congress and to the
agencies responsible for transferring funds to the CIA and for preparing the accounts
required by the Constitution.

9. I M. FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, at 524, 545 (1911)
[hereinafter cited as RECORDS].

10. 2 id. at 14, 280, 509.

609
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the grant to Congress of the power to impose customs and levy

taxes, a grant which marked a sig-nificant change from the system

under the Articles of Confederation."'
The idea of an accounting of government spending, required un-

der the second part of the Clause, was familiar; a provision for an

accounting had existed tinder the Articles.' 2 Yet no similar provi-

sion was proposed until the closing days of the Convention' 3 when

Mason introduced a clause requiring that an account of public ex-

penditures be published annually.1 4. Madison proposed to replace

"annually" with language that would leave the timing of the pub-

lication to the legislature.' 5 Supporters of 'Madison's amendment

argued that if the interval were fixed and proved to be too short,

the statements would cease as they had done under the Articles,'"

be incomplete,17 or be too general to be satisfactory.'5 The amend-

ment was adopted and the Clause rephrased to its present form with

reports to be published "from time to time."1 0

At the state ratifying conventions the issue arose once more. It

11. Under the Articles of Confederation, only the states, not the central government,

could levy taxes. See H. HOCKErr, A CONSTI1UTIONAL HISTORY OF TiE UNITED STATES 149

(1939).
12. Article IX of the Articles of Confederation provided that the

United States in Congress assembled shall have the authority to ascertain the neces-

sary stims of money to be raised for the service of the United States and to appro-

priate and apply the same for defraying the public expcnses-to borrow money or

emit bills on the Credit of the United States transmitting every half-year to the

respective states an account of the sums so borrowed or emitted.

The provision for a report may not have been particularly important tinder the Articles,

as the central government did not have the power to levy taxes. Whatever its importance,

as a matter of practice reporting had ceased under the Articles. See note 15 infra.

13. It was considered, after the Committee of Style had reported its draft of the Con-

stitution, along with a number of measures which some members of the Convention felt

were "trivial" and were "delaying the completion of the work." MI. FARRAND, THE FRAMING

OF THE CoNsrrru-nON OF THE UNITED STATES 188-89 (1913). Among these items were the

prohibition of capitation or any other direct tax and the prohibition of state laws im-

pairing the obligation of contracts. Id. Farrand suggests that some of these were ac-

cepted by the majority as long as no important principles were involved in order that the

final action of the Convention would be unanimous. Id. This, however, should not be

taken to mean that the principles represented by the additions, were unimportant. See,

e.g., Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895); U.S. CONsT. amend. XVI.

14. 2 RECORDS, supra note 9, at 618.
15. Mr. Madison proposed to strike out "annually" from the motion & insert "from

time to time" which would enjoin the duty of the frequent publications and leave

enough to the discretion of the Legislature. Require too much and the difficulty will

beget a habit of doing nothing. The articles of Confederation require half-yearly

publications on this subject-A punctual compliance being often impossible, the

practice has ceased altogether.
Id. (reproducing the original record).

16. Id.-
17. Id. at 619 (statement of Fitzsimmons).
18. ."Mr. King remarked, that the term expenditures went to every minute shilling.

This would be impracticable. Congs. might indeed make a monthly publication, but it

would be insuch general Statements as would afford no satisfactory information." Id. at

618.
19. Id. at 619.

610
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Has argued that the absence of a fixed interval could result in no

information being published and might in fact allow misapplication
A funds to be concealed forever.20 Proponents of the Clause again

responded that leaving the interval to be fixed by Congress would
result in fuller information being published, since no agency would

be forced to publish an incomplete report to meet an inflexible and

unrealistic deadline . 21 They ridiculed the possibility that giving Con-
gress discretion as to the frequency of publication would mean that

information would be concealed forever; Congress would publish the
reports at regular, frequent intervals. 22

The debates yield no detailed or comprehensive statement of the
purposes of the Clause. No one, however, disagreed with Mason's
assertion that the public had a "right to know" how the public money
was being spent. 23 The main problem considered in the debates was
how best to make such information available in a fashion which
would allow for its "thorough comprehension."2 4

II. The Purposes of the Clause

Congress's power and responsibility under the Clause could be

given a broad or a narrow reading, as could the people's right to
information. It is important, therefore, that the Clause be viewed

in the light of its place in the larger constitutional structure.2 5 Un-

der the form of government established, the powers of government

20. See, e.g., D. RoBERrsoN, DEBATES AND OTIIEK 1'ROCEEDINXs OF TIIE CONVENTION OF
VIRGINIA, 1788, at 326 (1805); 1p. 622 inlra.

In New York, Smith echoed Mason's fear that the statemcnts might be withheld until

the information in them was usiess. "Fromi tilnc to time" he noted might mean "from

century to century." T'hc Chancellor of New York replied, asking "[I]f the public were

more anxious about any thing under heaven than the expenditure of their money. Wilil

not the representatives ... consider it as essential to their popularity, to gratify their

constituents with full and frequent statements of the public accounts? T here can be no

doubt of it." 2 J. ELLIor, DEISsIE: IN TIIE SEVFEAL. STATE CONVENTIONS ON THE AaOI'IION

OF TIHE FEDERAL CONSITIUIlION 347 (1836). The New York convention was not as sanguine

as the Chancellor and voted a proposed amendncint to the Constitution which read in

part, "Provided that the words fromt tine to timle shall be so construed, as that the

receipts and expenditures of public money shall be published at least once in every

year ...- Id. at 407.

21. See p. 622 infra.
22. Lee labelled Mason's argument trivial. "From time to time" was "sufficiently ex-

plicit and satisfactory," and meant, "in the commosi acceptance of language, short, con-

venient periods." D. ROBERTSON, supIa note 20, at 326.

23. Id. (remarks of George Mason). See generally 3 RECORDS, supra note 9, at 149-50

("when the Public Money is lodged in its Treasury. . . the People who give their Money

ought to know in what manlier it is expended') (remarks of James eNIcHenry before the

Maryland House of Delegates). Nor was there any suggestion in the debates that Congress

could or would deprive itself of the isformation.

24. See p. 622 infra.
25. For a presentation of this type of approach, see C. BLC;K, SIRUCTURE AND RELA-

TIONSHIP IN CONSTITUTIONAL LAW (1969).

611
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rest upon the consent of the governed . 26 Such a system is based on
full public participation which in turn depends on the public's ac-
cess to information. 27 As Madison wrote:

A popular Government, without popular information, or the
means of acquiring it, is but a Prologue to a Farce or a Tragedy:
or perhaps both. Knowledge will forever govern ignorance. And
a people who mean to be their own Governors, must arm them-
selves with the power which knowledge gives. 28

The importance of such participation and information has been
recognized in numerous ways. The Supreme Court has evolved a defi-
nition of the First Amendment which is based on the necessity of
"uninhibited, robust and wide-open"29 debate on public issues. Con-
gress through several measures3 0 has established a policy of maximum
possible disclosure based on the premise that "[a] democratic society
requires an informed, intelligent electorate, and the intelligence of
the electorate varies as the quantity and quality of its information
varies." 31 Even the latest revision of the system of executive classi-

26. See Declaration of Independence:
[T]o secure these Rights, Governments are instituted among Men, deriving their just
Powers from the Consent of the Governed....

Cf. H. ARENDT, CRISES OF THE RrtUBLIC 85 (1972) (analysis of the concept of the consent
of the governed in America, concluding that it necessarily entails "consent, not in the
very old sense of mere acquiescence, with its distinction between rule over willing subjects
and rule over unwilling ones, bitt in the sense of active support and continuing participa-
tion in all matters of public interest").

27. The withholding of information eventually leads to a diminished participation in
government, J. WIGMlNS, FREEDOM OR SECRECYv (1964), because the citizen feels that he or
she is the victim of propaganda and has nothing to add to the debate but personal
suspicions. H. LASSWELL, NATIONAL SECURITY AND INDIVIDUAL FREEDOM 35-36 (1950). As
President Nixon wrote:

When information which properly belongs to the people is systematically withheld
by those in power, the people soon become ignorant of their own affairs, distrustful
of those who manage them, and eventually incapable of determining their own destiny.

Quoted ill HARV. L. SCH. BULL., June 1973, at 8.
28. Letter to W.T. Barry, Aug. 4, 1822, in 9 TIlE WRITINCS OF JAMES MADISON 103 (G.

Hunt ed. 1910).
29. New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964): Abrams v. United States,

250 U.S. 616, 630 (1919) (Holmes, J., dissenting). Obviously withotit access to information
"the uninhibited, robust, and wide-open debate" envisioned in Sullivan becomes exchange
without substance. See Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 41 (1971); United
States v. Caldwell, 408 U.S. 665, 715 (1972) (Douglas, J., dissenting) ("felffective self-
government cannot succeed unless the people arc immersed in a steady, robust, ulnim-
peded, and uncensored flow of opinion and reporting which are continuously subjected
to critique, rebuttal, and reexamisation").

30. See, e.g., Freedom of Ilnfornsation Act, 5 U.S.C. i 552 (1970), as amended, 1974
Amendments to the Freedom of Information Act, P'ub. L. No. 93-502 (Nov. 21. 1974); Na-
tional Environmental' Policy Act (NEPA), 42 U.S.C. a 4321-47 (1970). Section 102(c). id. §
4332(c), of the NEI'A has been interpreted as providing a means of bringing the critical
cvaluations of the public to bear on administrative agency decisionmaking. Environmental
Defense Futnd s. Froehlke, 473 F.2d 346, 351 (8th Cir. 1972) (Army Corps of Engineers'
environmental impact statement held inadequate to meet requirements of § 102(c)).

31. H.R. REP. No. 1497, 89th Cong., 2d Sess. 12 (1966).
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fication,3 2 which is designed to restrict access to information, was based
on the asserted ground that government information should be readily
available to the public.33

Both parts of the Clause are important; the purposes of each merit
separate treatment. Justice Story, writing in the early 19th century,
succinctly described the purposes of the first part:

It is to secure regularity, punctuality, and fidelity, in the dis-
bursements of the public money. As all the taxes raised from the
people, as well as the revenues arising from other sources, are to
be applied to the discharge of the expenses, and debts, and other
engagements of the government, it is highly proper, that Con-
gress should possess the power to decide how and when any
money should be applied for these purposes. If it were otherwise,
the executive would possess an unbounded power over the public
purse of the nation, and might apply all its moneyed resources
at his pleasure. The power to control and direct the appropriations
constitutes a most useful and salutary check upon profusion and
extravagance, as well as upon corrupt influence and public pecu-
lation . . . . It is wise to interpose in a republic, every restraint,
by which the public treasure, the common fund of all, should be
applied with unshrinking honesty to such objects as legitimately
belong to the common defence and the general welfare. 34

The Clause has been interpreted as providing Congress with absolute
control over the public funds.3 5 Congress exercises this authority by
making appropriations, which are by definition specific amounts of
money set aside for designated purposes.3 6 It is not required to par-
ticularize each item in order for an appropriation to be valid,37 but

32. Exec. Order No. 11,652, 3 C.F.R. 339-50 (1974).
33. Id. at 339. The policy of maximum disclosure was also instituted because the with-

holding of material which coild be safely resealed undercut claims for the withholding
of more sensitive material. Exetc. Order No. 10,290, 16 Fed. Reg. 9798 (1951) (establishing
an earlier version of the classification system). Justice Stewart has noted:

For when everything is classified, then nothing is classified, and the system becomes
one to be disregarded by the cynical or the careless, and to be manipulated by those
intent on self-protection or self-promotion. I should suppose, in short, that the hall-
mark of a truly effective internal security system would be the maximnium possible
disclosure, recognizing that secrecy can best be preserved only whems credibility is
maintained.

New York Times Co. v. United States, 403 U.S. 713, 729 (1971) (concurring opinion). See
generally Rabi, The Cost of Secrecy, ATL. MONTHLY, Aug. 1960, at 41.

34. 2 J. STORY, COMMENTARIES ON THE CoNsTITUTIoN OF THE UNITED SrAmES § 1348, at
222-23 (5th ed. 1891) (emphasis added).

35. Ohio v. United States Civil Scrv. Comin'n. 65 F. Supp. 776 (S.D. Ohio 1946); Burk-
hardt v. United States, 113 Ct. Cl. 658. 84 F. Stipp. 553 (1949); Hart's Case, 16 Ct. Cl. 459,
484 (1880), atf'd, 118 U.S. 62 (1886) ('[t]lic absolute comtrol of the moneys of the United
States is in Congress, and-Congress is responsible for its exercise of this great power only
to the peo le").

36. Geldes v. United States, 38 Ct. Cl. 428, 444 (1903).
37. United States v. State Bridge Comm'n, 109 F. Supp. 690 (E.D. Mfich. 1953).
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the appropriation must be sufficiently indentifiable to make clear the
intent of Congress.3 Congress also has the authority to attach con-
ditions to the use of funds appropriated for particular purposes.39

The first part of the Clause, requiring "appropriation made by
law" before money issues from the Treasury, thus places an impor-
tant responsibility in the CongTess, the lawmaking branch of govern-
ment.4 0 It allows Congress to control policy and to order priorities
within the government as a whole and within each individual agency.
To be effective in this task-to assure that there has been compliance
with the appropriations laws it has passed, and that waste and cor-
ruption have been avoided-Congress would have to check how the
Executive spent the appropriated funds. An accounting requirement
running from the Executive to Congress may therefore be implicit in
the first part of the Clause; Congress has in fact required reports from
the Executive on almost all governmental spending.4 1

While there might be argument about a constitutional requirement
that Congress be told how the money was spent, the second part of
the Clause makes it clear that the information is to be released. The
Constitution requires that the statement be "published"-made public
-from time to time.'2 While a regular statement would certainly be

38. Id. Thus a blanket appropriation to the Executive for all purposes of govern-
ment, or an appropriation to the Office of Management and Budget (0MB) with the
provision that OMB had authority to transfer funds to other government agencies, might
be open to challenge.

39. Ohio v. United States Civil Serv. Comm'n, 65 F. SUpp. 776 (S.D. Ohio 1946). It
Spaulding v. Douglas Aircraft Co., 60 F. Supp. 985, 988 (1945), anf'd, 154 F.2d 419 (9th
Cir. 1946), the district court wrote:

Congress in making appropriations has the power and authority not only to desig-
nate the purpose of the appropriation, but also the terms and conditions tinder which
the executive department of the government may expend such appropriations....

The purpose of the appropriations, the terms and conditions tinder which said ap-
propriations were made, is a matter solely in the hands of Congress and it is the
plain and explicit duty of the executive branch of the government to comply with
the same.

But see 50 U.S.C. § 403f (1970):
In the performance of its functions, the Central Intelligence Agency is authorized to-
(a) Transfer to and receive from other Government Agencies such sums as may be
approved by the Office of Management and Budget, for the performance of any of
the functions or activities authorized tinder Sections 403 and 405 of this title.... Sums
transferred . . . may be expended . .. without regard to limitations of appropriations
from which transferred...

and id. § 403j(b):
The sums made available to the Agency may be expended without regard to the
provisions of law and regulations relating to the expenditure of Government funds

40. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587-88 (1951).
41. See pp. 616, 617 injra.
42. That the Framers understood the significance in choosing the word "publish"-

meaning that the information would go to the people and not only to the Congress-is
clear. Compare US. Corssr. art 1. § 9, cl. 7 ("a regular Statement and Account... shall be
published"), with id. art II, § 3 (The President *'shall from time to time give to the
Congress Information of the State of the Union...').

614
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useful to a vigilant Congress, simply providing the information to the
legislators is not sufficient. Moreover, the language is precise: The
statement and account are to be "regular," and they must cover "all
public Money." The second part of the Clause, then, was designed to
make congressional responsibility "more perfect"4 3 and allow the peo-
ple to check Congress44 and the Executive through publication of in-
formation on what "money is expended, for what purposes, and by
what authority."4 5

Such information is useful for a number of reasons. The most ob-
vious is that it allows the people to see the course of policy as re-
flected in governmental expenditures. The people could then deter-
mine for themselves whether too much money is being spent on de-
fense, and too little on education, or whether too much money is
spent on bombers as opposed to submarines. It allows the people,
jointly with Congress, to determine if the expenditures by the Execu-
tive reflect the intent embodied in the appropriations. The informa-
tion also provides an opportunity for the people to scrutinize ap-
propriations by Congress and expenditures by the Executive to de-
termine if they were for purposes allowed by the Constitution. 4 0

Finally, on a somewhat more mundane level, the information allows
the people, as Story put it, to detect "errors," uncover "misapplica-
tion of funds," and discover "corruption and public peculation,"4 7

supplementing the efforts of law enforcement officials charged with
unearthing wrongdoing. If the people are dissatisfied with either

43. 2 J. STORY, supra note 34, § 1348, at 222-23.
44. See 2 J. ELLIOT, supra note 20, at 345 (statement of Chancellor Livingston):
You will give tip to your state legislature everything dear and valuable; but you will
give no power to Congress, because it may be abused; you will give them no revenue,
because the public treasures may be squandered. But do you not see here a capital
check? Congress are to publish, from time to time, an account of their receipts and
expenditures. These may be compared together; and if the former, year after year,
exceed the latter, the corruption will be detected, and the people may use the con-
stitutional mode of redress.
45. 2 J. STORY, supra note 34, § 1348, at 222-23. The reporting provision of Article I,

§ 9, Clause 7 might well come within the class of restrictions to which Justice Frankfurter
was referring when he wrote: "The accretion of dangerous power does not come in a
day. It does come, however slowly, from the generative force of unchecked disregard of
the restrictions that fenced in even the most disinterested assertions of authority." Youngs-
town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 594 (1951) (concurring opinion).

46. David Ramsey, one of the early commentators on the Constitution, wrote that if
Congress applied any funds for purposes other than those set forth in the Constitution,
they would have exceeded their powers. The clause provides information so that "[t]he
people of the United States who pay, are to be judges how far their money is properly
applied." Ramsey, An Address to the Freemen of South Carolina on the Subject of the
Federal Constitution, in PAMPHLETS ON THE CONSTITUTION OF THE UNITED STATES 374 (P.
Ford ed. 1888). Without such information on expenditures, it would be impossible to
mount the kind of challenge found in Flast v. Cohen, 392 U.S. 83 (1968).

47. 2 J. STORY, supra note 34, § 1348, at 222-23.
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Congress or the Executive, based on the accounts required to be
published, they will "use the constitutional mode of redress."48

III. Government Funding and CIA Practices

An examination of appropriations and accounting under Clause 7
since the adoption of the Constitution reveals a continuum of prac-
tices from full disclosure to strict secrecy. The most prevalent funding
practice, however, one which dates from the first Congress, provides
for specific appropriation and disclosure, in some detail, of how the
money was expended. In 1791, the House provided by resolution that
the Secretary of the Treasury bring before the House an "accurate
statement and account of the receipts and expenditures of all public
money," broken down by "each head of appropriation." 49 The text
of the resolution makes clear that the report was to account accurately
for all public money.

Most federal spending currently follows a standard procedures
which might be described as the full disclosure model. The Executive
proposes a budget for the agency divided into a number of subappro-
priations by the program activities of the agency (the program clas-
sification budget) or by the object of the expenditure, such as per-
sonnel, or travel and transport (the object classification budget). The
budget also provides for funds, if necessary, for plant and capital
equipment. The appropriations committees of Congress then screen

48. 2 J. ELLIor, stupra note 20, at 345 (statement of Chancellor Livingston). It might be
possible to argue that since the ballot is available as a sanction for abuse of the public
treasury by either Congress or the Executive, it could also be used to discipline a Congress
that failed to provide adequate information in the regular statement. Such a view of
congressional accountability, while appealing as a study in direct democracy, ignores the
particular form of checks and balances which the Constitution establishes; tinder the
Constitution, no plebiscite on each congressional action is required. The Clause represents
a determination by the Framcrs that certain information should be available to inform
the debate that takes place at the tinse of elections. If the spending information is dis-
closed, debate focuses on the merits of the spending rather than on the less gripping issue
of a failure to disclose.

The position argued here certainly does not rest on an assumption that every voter will
read the published accounts. Rather the information published there vwould be available
to those citizens interested in a particular program or item, and thlrotgls them would
filter into the political process. Such filterimg obviously cannot take place if the informa-
tion is shut off at the source, and the public denied information which the Framers
believed they had a right to know.

49. 2 ANNALS OF CONG. 302 (1792). The present provision is codified at 31 U.S.C. §
66b, 1029 (1970).

The 'heads" of appropriation mentioned in the statute have been defined operationally
for purposes of reporting-they simply are the agencies which have been appropriated
funds and which therefore have a concomitant duty to account. A head of appropriation
is thus a unit of arbitrary size, varying from a small commission to an agency receisinz
billions of dollars annually. Special provisions cover appropriations made for confidentia
purposes. See p. 617 infra.

50. See generally R. FENNO, THE POWER OF THE PuRSE (1966).
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the proposed budget, make recommendations, and brino them to the
floor where Congress votes a specific appropriation to the agency.
The resulting expenditures are subject to scrutiny by the congressional
committees charged with substantive responsibility for the agency, by
the Congress as a whole, and by the General Accounting Office
(GAO), which serves as Congress's wiatchdog agency.51 Expenditures
are described in the Combined Statement,52 the comprehensive ac-
count of government spending published pursuant to the require-
ments of the Clause. Proposed and actual appropriations and expendi-
tures are reported in various other government publications,5 3 and
more information is available to the public under the Freedom of
Information Act. 54

Since 1793 certain agencies have been appropriated funds specif-
ically for confidential purposes; 55 these agencies occupy the center of
the disclosure continuum.56 For example, a foreign negotiation which
requires secrecy might be funded from sums specifically appropriated
to the State Department to be used for confidential purposes. Details
of such expenditures are not published; their expenditure is accounted
for by certification of the department head . 57 The total budgeted for
confidential purposes, as wvell as the total and details of nonconfi-
dential funds, are still made public.5 8

51. See 31 U.S.C. § 67 (1970).
52. See, e.g., U.S. DEP'T OF TREASURY, COMBINED STATEMENT OF RECEIPTS, EXPENDITURES,

AND BALANCES OF THE UNITED STATES GOVERNMENT (1974) [hereinafter cited as COMBINED
STATEMENT].

53. The most important of these are the OMB's Budget and the Appendix to thlc
Budget, which are published annually, and which have the appropriations proposed by
the executive. Also available are the congressional hearings on the proposed appropria-
tions, the reports of the congressional committees, and the debates on the floor of
Congress.

54. 5 U.S.C. § 552 (1970), as amended, 1974 Amendments to the Freedom of Informa-
tion Act, Pub. L. No. 93-502 (Nov. 21, 1974).

55. By the Act of February 9, 1793, Congress provided
that in all cases, where any stun or sums of money have issued, or shiall hereafter issue,
from the treasury, for the purposes of intercourse or treaty, the President shall be,
and he hereby is authorized to cause the same to be dulv settled annually with the
accounting officers of the Treasury in the manner following, that is to say; by causing
the same to be accounted for, specifically in all instances wherein the expenditures
thereof may, in his jutdgment be made public; and by making a certificate or certifi-
cates, or causing the Secretary of State to make a certificate or certificates of the
amount of such expenditures as he may think it advisable not to specify; and every
such certificate shall be deemed a sufficient voucher for the sumn or sums therein
expressed to have been expended.

Act of Feb. 9, 1793, ch. 4, § 2, 1 Stat. 300, codified as 31 U.S.C. § 107 (1970). That such a
provision should be applied first to foreign negotiations is not surprising, given the al-
most universal concern on the part of the Framers for the integrity of foreign negotiations.
See 2 J. ELLIor, supra note 20 at 52; 3 id. at 315-16; 4 id. at 72-73.

56. See, e.g., 31 U.S.C. § 107 (1970) (Dep't of State); 28 U.S.C. § 537 (1970) (Federal
Bureau of Investigation); 42 U.S.C. § 2017(b) (1970) (Atomic Energy Comm'n).

57. See notes 55, 56 supra.
58. See, e.g., OMB, APPENDIX TO THE BUDGET FOR FISCAL YEAR 1972, at 625, 860 (1972).
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The practices of the Atomic Energy Commission (AEC) provide a
current example of this level of disclosure. Not only is the total
budget of the AEC published,59 but the published budget also in-
cludes a breakdown for program activities such as "nuclear ma-
terials," "weapons," "reactor development," and "civil applications
of nuclear explosives." 60 Within each of the program activities, the
cost in major categories is set out: for example, in the 1973 budget
for the nuclear weapons program, $400 million was to be spent for
production, $263 million for research and development, and $109
million for testing.0 1 Also published is the object classification budget6 2

and the plant and capital equipment buidoget.63 The total budgeted for
"objects of a confidential nature," is likewise made public; it comes
to $100,000, a tiny part of the agency's entire budget.6 4

The funding and accounting practices for the CIA are situated at
the secrecy extreme of the continuum. In a pattern which apparently
developed only after World War 11,61 virtually all of the funds06

which the CIA receives and expends are treated as confidential-as
if they were for purposes which require secrecy-and the certificate
of the Director serves as a sufficient accounting for their expenditure."'
Unlike the sums appropriated to the AEC and other agencies for
objects of a confidential nature, however, CIA funds do not derive
from a specific appropriation voted by the Congress. Rather the
funds to be used by the CIA are concealed within the appropriations

59. OIMB, APPENDIX TO THE BUDGET FOR FISCAL YEAR 1973, at 771 (1973).
60. Id.
61. Id. at 772.
62. Id. at 774.
63. Id.
64. Id. at 771. Sufficient information about the AEC is published in the budget docu-

ments to allow the public to inform itself about relative priorities by comparing appro-
priations for the AEC with appropriations for the Department of Labor, or comparing
spending for nuclear weapons with spending for peaceful applications of nuclear energy.
Such information is absolutely crucial for evaluation and criticism of policy choices. Enough
information may be available for a determination of whether funds are being expended
for constitutional purposes. The published documents do not make available the vast
quantity of information which would be necessary in order for the people to determine
if congressional intent in, and conditions on, the appropriations have been complied with,
and if extravagance and corruption have been minimized or eliminated; some of the
information necessary for this is available through the provisions of the Freedom of In-
formation Act. 5 U.S.C. § 552 (1970), as alnended, 1974 Amendments to the Freedom of
Information Act, Pub. L. No. 93-502 (Nov. 21, 1974). On the difficulties of such an audit,
see Catch-22, NEWSWEEK, Apr. 22, 1974, at 88.

65. It does not appear that anly agency was totally funded through secret transfer of
funds or was completely secret ih its accounting for expenditures prior to the end of
World War I. See note 101 infra. At present not only the CIA but also the National
Security Agency (NSA) make no public accounting. See note 144 infra.

66. The only official reference in the budget documents to CIA expenditures in the
last several years has been the publication of appropriations and expenditures for con-
struction. See, e.g., U.S. DEP"T OF TREASURY, COMBINED STATEMENT OF RECEIvTS. EXPENDI-
TURES, AND BALANCES OF THE UNITED STATES GOVERNMENT 421 (1972).

67. 50 U.S.C. § 403j(b) (1970), quoted in note 39 supra.
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proposed for other agencies in the President's budget proposal. The
intelligence subcommittees of the appropriations committees examine
the budget requests and determine the funding for the CIA. But
neither the amount of the funds made available to the CIA nor
their places of concealment in the budget are systematically disclosed
to the full appropriations committees; there is disagreement over
whether even the intelligence subcommittees of the armed services

committees, which are supposed to monitor CIA activities, have
access to full funding information."' After Congress passes the appro-
priations for those other agencies in which CIA funds are concealed,
the funds for the CIA are secretly transferred by the Office of. Man-
agement and Budget (OMB) to the CIA.Y9 The funds transferred are
later reported as expenditures of the agencies to which the funds were
originally appropriated.70

Such practices must be judged a prima facie violation of the first
part of the Clause. The CIA receives no specific appropriation; no
clear statement of congressional intent can therefore be found. In-
stead, congressional intent in providing funds to one agency is ac-

tually negated by the transfer of those funds to the CIA without
specific congressional authorization; the statute which provides for
the administration of the CIA explicitly authorizes transfer "without
regard to limitations"7

1 in the original appropriation, as well as ex-
penditure "without regard to the provisions of law and regulations
relating to the expenditure of Government funds."7 2 Congressional
authority to make policy and set priorities through the appropriations
power is severely undercut.

The auditing procedure suggested by the second part of the Clause
is also abrogated. Neither Congress nor the public can determine
whether the expenditures comply with the CIA's enabling laws,73

68. Comn pare 117 CONc. Rec. 42924 (1971) (remarks of Sen. Symington). and N.Y.
Times, Dec. 23, 1974, at 1, col. 8; Dec. 27, 1974, at 37, col. 1; Dec. 29. 1974, § 4, at 1, col.
5, withi Lyman A'irkpatrick Talks About the CIA, BROWN ALUMNI .M1ONIHLY, Nov. 1974,
at 23, 29 [hercinafter cited as Kirkpatrick].

69. 50 U.S.C. § 4031(a) (1970), quoted in note 5 supra.
70. Brief for .Xppullee (United States (;(ovettinlent) at 3-4, Richasdson v. United States,

465 F.2d 844 (3d Cir. 1972), read, 94 S. Ct. 2940 (1974).
71. .0 U.S.C. § 4(03f(a) (1970), quoted in note 39 supra. If such a provision is valid, aniv

congrcssionial restriction on spending could be circuinivented by transfer of both the funds
and the responisibility for the activity to the CIA. See, e.g., Second Supplemental Appro-
priatioms Act of 1973. 'ub. 1.. No. 93 .50, § 307, 87 Stat. 129 (no Defense Dep't funds may.
after Aug. 15, 1973, be used for combat activities in Cambodia, Laos, North Vietnam, and
South Vietnam, or adjacent waters).

72. 50 U.S.C. 403j(h) (1970), quoted in note 39 supra.
73. For example, it was ievealed in the press that the CIA had assisted wvith the train-

ing of local police in violation of the injunction in the National Security Act of 1947, §
102(d)(3), 50 U.S.C. § 403(d)(3) (1970), against the CIA's insolvsement in domestic security
operatiomns. N.Y. Times, Feb. 6, 1973, at 1, col. 1; MARCHETrl & MARKs, supra note 4, at
224-25. 'T'he concern with the possibility of CIA involvement in domestic affairs was clearly
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or with the Constitution,7 4 and whether they have been made without
waste7 5 or corruption.76 Neither Congress nor the public can weigh
CIA spending against that of other agencies; the CIA's internal or-
dering of priorities cannot be analyzed. Because the funds transferred
to the CIA can come from any government agency,17 the Congress and
the public cannot with assurance accept the account covering any goo-
ernment agency as the regular statement and account the Constitution
requires.

The system might be more palatable (even though its prima facie
unconstitutionality would not be affected) if the public could have
greater confidence in the virtual delegation to the appropriations
subcommittees and the OMB of the authority to appropriate funds,7 8

and to the armed services subcommittees of the task of overseeing the
CIA's activities. Substantial evidence has surfaced in recent years,
however, that the congressional subcommittees and committees in-

demonstrated at the hearings on the National Security Act of 1947. Representative Brown
told the House Armed Services Committee,

I would want to make certain that the activities and functions of the Central In-
telligence Agency were carefully confined to international matters, to military matters,
and to matters of national security. We have enough people running around butting
into everybody's business in this country without establishing another agency to do it.
What we ought to do is to eliminate 90 percent of the present snoopers instead of
adding to them.

Congressman Dorn added,
The Central Intelligence Agency is primarily concerned and almost entirely con-
cerned ssith intelligence pertaining to military and foreign matters. I tell you, the
crowed you have to worry about is the FBI and Tom Clark.

Hearings on the National Security Act of 1947 Before the House Comm. on Armed
Services, 80th Cong., Ist Sess. 438-39 (1947). As a result of this concern the National
Secutitv Act of 1947 forbids the CIA from exercising any "'police, subpoena. law enforcement
powers, or internal-security functions." On the secrecy of CIA domestic operations, see
MARcHErrI 1: MARKS, supra note 4, at 224-29; N:Y.. Times, Dec. 29, 1974, § I, at I, col. 1.

It has also been alleged that the CIA was engaged in a massive domestic intelligence
operation, including surveillance of members of Congress and the Supreme Court. See
N.Y. Times, Dec. 22, 1974, § 1, at 1, col. 8; Dec. 25, 1974, at 1, col. 8; Dec. 29, 1974, .1,
at 1, col. 1; Dec. 30, 1974, at 1, col. 3; Wash. Post, Dec. 25, 1974, at A I, col. 6, 8; Rattling
Skeletonis in the CIA Closet, TIME, Jan. 6, 1975, at 44.

74. See Appellant's Brief at 4, A12, Richardson v. United States, 465 F.2d 844 (3d Cir.
1972), rev'd, 94 S. Ct. 2940 (1974).

75. See A. TULLY, THE SUPER SPIEs 232 (1969); 117 CONG. REc. 40283-84, 42923-26 (1971)
(remarks of Sen. Symington). See generally MSAReHErrs & MARKs, supra note 4, at 58-59,
96-101, 278 (1974).

76. See MARcHErri & 'MARKS, sufpra note 4, at 147.
77. See 50 U.S.C. § 403f(a) (1970). Lyman Kirkpatrick has suggested, however, that the

CIA's fttnds are hidden in the procutement section of the Department of Defense ap-
propriation. Interview with Lniman Kitkpatrick, former CIA Executtise Director-Coni-
troller, in Bristol, R.I., Dec. 6, i973 (tape of interview on file with the Yale Law Journala).
See generally N.Y. Times, Dee. 29, 1974, § 4, at I, col. 5.

78. See 50 U.S.C. § 403f(a) (1970). It is useful to remember what Justice Brennan wrote
in United States v. Robel, 389 U.S. 259, 276 (1967) (concurring opinion);

Formulation of policy is a legislatitre's primary responsibility, entrusted to it by the
electorate, and to the extent Congress delegates atithority tinder indefinite standards,
this policy-making function is passed on to other agencies, often not answerable or
responsive in the same degree to the people.. . "Without explicit action by lawmakers,
decisions of great constitutional import and effect would be relegated by default to
administrators, who, tinder our system of government, are not endowed with authority
to decide thens." Greene v. NIcElroy, 360 U.S. 474, 507.

620



256

The CIA's Secret Funding and the Constitution

volved have been ineffective in exercising their supervisory au-
thority.7 9 The thoroughness of the O3MB's monitoring has been sub-
jected to similar criticism. 8 0

IV. Possible Means of Reconciling the CIA Funding
Practice with the Clause

The current CIA funding practices clash with the apparent re-
quirements of the Clause. Nonetheless, there are several theories

79. The subcommittees do not hase the assistance of the GAO to help monitor all CIA
expenditures, but -[i]ntelligence officials insist. . .that . .. funds aic auidited just as strin-
gently." H. RANSOM, T HE INIELLIG;ENCE EsI'ABLIsHM¶ENr 87 (1970). P'resident Eisenhower
told Allen Duilles to make sure that CIA internal auditing procedures were cven more
searching than those of the GAO, A. DULLES, THE CRAFT OF INTELLICENCE 259 (1963). A
1955 Hoover Commissiots study noted, however, that the lack of outside surveillance
raised "the possibility of the growth of license and abuses of power where disclosure of
costs, organization, personnel, and functions are precluded by Law." Quoted in H.
RANSOM, supra, at 161.

Senator Symington, a member of the Intelligence Subcommittee of the Armed Services
Committee, has strongly criticized its scork. See N.Y. Times, Dec. 23, 1974, at 1, col. 8;
117 CONG. REC. 42924-26 (1971). Symington noted that the subcommittee had not met at
all in 1971. Id. at 42931. The subcommittee has met tiwice this year. N.Y. Times, Dec. 29,
1974, § 4, at 1, col. 5. Representative Norblad, a former member of the Intelligence Sub-
committee of the Armed Services Committee, stated that it met annually for two hours.
D. WVISE & T. Ross, I HE INVISIBLE GOVERNMENT 265 (1964). That subcommittee met six
times in 1974. N.Y. Times, Dec. 29, 1974, § 4, at I, col. 5. See generally N.Y. Times, Dec.
27, 1974, at 37, col. 1; Dec. 10, 1974, at 15, col. 1; NIARCIIE-ri & MARKS, sufpra. note 4, at
323, 342. It should be noted that in the future the House Foreign Affairs Committee will
share jurisdiction oser foreign policy related activities of the CIA. WVash. Post, Dec. 24,
1974, at A 9, col. 8.

If the stipervision by the armed services subcommittees is cursory, the burden of con-gressional sulpersision falls on the intelligence subcommittees of the Senate and House
Appropriations Committees. The appropriations subcommittee in the Senate' is made up
of the most senior members of the Committee; the membership of the subcommittee in
the House is secret. R. FENNO, supra note 50, at 131 n.6. MWAKCHETTI & MARKS, supra, at
345-47, criticize the procedures of the appropriations subcommittees and note that in1967 the CIA did not even appear before the budgetary oversight subcommittees. The
Senate subcommittee met five times this year. N.Y. 'I imes, Dec. 29, 1974, § 4, at 1, col. 5.
One exchange on the floor of the Senate calls into question that subcommittee's work. In
response to Symingtoti's criticism of CIA activities in Laos and to Cranston's questions.
it ws'as resealed bv Ellender that neither he nor the Intelligence Subcommittee of theSenate Appropriations Committee had known anything about the CIA's employment ofmeicenarics ln Laos before repoit% apeeared in the press. After reading the reports, neither
sosght further itformation from the CIA. 177 CON(. REE. 42929-31 (1971).

L)man Kiikpatsick, who strongly disagrees fa ith Senator Symington's assessment of theamotnt of control exeiciset over the CIA, MARCHArIII 321, notietheless has suggested that
effective oversight by Congress would require two or three working days per month. L.KIRKPATRICK, THE REAL CIA 273 (1968). See generally P. MICGARVES, THE CIA 216 (1972).
'here is some question as to the ability of Congress to supervise the CIA, no matter how
muich time is spent. when it is not clear that the CIA Director will always respond candidly
to questions posed by members of Congress. See N.Y. Times, Nov. 23, 1974, at 14, col, 3;
MIARCHEnSi & MARKS, supra. at 228-29.

80. In the absence of any checking by the GAO, the 0MIB might supplement the
internal audits of the CIA. The 0MB, however, has only five employees monitoring the
budgets and expenditures of the entire intelligence comintnity, of whom only one ex-
aniner (along with the branch chief) scrttinizes the CIA's budget. MIARCuE-I-l & MARKS,
5upra note 4, at 336. But see Kirkpatrick, supra note 68, at 29. Richard Helms, former
DiDector of the CIA, has maintained that the budget is gone over line-by-line by the
OM&. MARCHE--I-I & MARKS, supra, at 339. Marchetti and Marks, however, describe the
OMB as UtStallv "indulgent' to the CIA; they allege that the CIA works hard at con-
cealing its actisities and any surplus funds front the 0MB. Id. at 62, 337-39.
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which Congress and the Executive might use to argue that the prac-
tices satisfy the Clause. Room might be found within the phrase
"from time to time." Congress's authority over the detail to be in-
cluded in the Combined Statement might authorize the practice.
The secrecy might find some support in Congress's acknowledged
power to withhold certain proceedings from publication in its journals,
or it might be considered a longstanding practice and therefore pre-
suimed constitutional. This section evaluates each of these conten-
tions and finds them wanting.

A. "From Time to Time"

One line of justification asserts that the Framers' choice of the
phrase "from time to time"8 ' in place of a requirement for annual
publication was designed to provide secrecy for sensitive expenditures.
Under this theory, such expenditures would be revealed as the need
for secrecy disappeared.

In the debates on Clause 7, the need for secrecy was mentioned
briefly. At the Virginia Convention, Mason, who had fought for
annual statements, stated that the need for secrecy was among the
reasons which had been suggested for the adoption of the ambiguous
phrase "from time to time."8 2 He did not indicate who had sug-
gested this reason nor do the recorded debates note any such sug-
gestion. Mason and other opponents of "from time to time" did
fear that the "looseness" of the phrase might allow a decision not
to publish any account. It might "afford opportunities of misapplying
the public money, and sheltering those who did it" by allowing ex-
penditures to be "concealed forever."8 3 Madison argued against Ma-
son's position not because of the need for secrecy but because

if the account of the public receipts and expenditures were to
be published at short stated periods, they would not be so full and
connected as would be necessary for a thorough comprehension
of them, and detection of any errors. But by giving them an op-
portunity of publishing them from time to time, as might be
found easy and convenient, they would be more full and satis-
factory to the public, and would be sufficiently frequent.8 4

81. This phrase was used several times in the Constitution, and has come to represent
different time intersals. See U.S. CoXsT. art I, § 5, cl. 3 (providing for the journals of
Congress); id. art. 11, § 3 (providing for the State of the Union message). The COMBINED
STATEMENT, suipra note 52, published pursuant to Clause 7 and to 31 U.S.C. §§ 66b. 1029
(1970) is issued annually, as is the State of the Union Message; a daily edition of the
Congressional Record is available.

82. D. ROBERTSON, supra note 20, at 326.
83. Id.
84. Id. at 326-27.
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If the need for secrecy were indeed the reason for adopting N!adi-
son's phrase, it is striking that such a need was not raised in the
debates by any of the proponents; they suggested that the phrase
meant short, convenient intervals,87 and they justified it on the
basis that it would provide fuller information to the public. The
proponents appear to have agreed with Mason, who stated that he
did not "conceive that the receipts and expenditures of the public
money ought ever to be concealed."80 Basing the decision never to
reveal CIA expenditures on the phrase "from time to time," then,
would run counter to the explanations of the phrase offered at the
conventions by its supporters, and would confirm the worst fears
of the opponents of the phrase, fears that were dismissed by the
proponents as groundless.87 It would also ignore the fact that the
phrase has since been determined by Congress uniformly to require
other agencies to report annually.

B. Congressional Control over the Form and
Content of the Accounts

It has been argued that Congress has plenary power over the form
and content of the accounts 8 8 and could decide therefore to provide
no information on the expenditures of the CIA. This argument seems
to read the Clause as relating only to a division of power between
the Congress and the Executive. Perhaps the first part of the Clause
has that purpose; it places the appropriations power squarely in the
Congress and implies reporting by the Executive to Congress. But
the second part requires that a regular statement be published-pre-
sented to the public. It was designed to allow the people to check not
only the Executive but also the Congress.8 9 If Congress possessed ab-
solute authority over the inclusion or exclusion of information, this
check would be rendered meaningless.

85. See note 22 supra.
86. D. ROBERTSON, supra note 20, at 326.
87. See note 22 supra. It might be possible to argue that, while reports of CIA ex-

penditures need not be withheld forever, they might constitutionally be withheld
for a period which would ensure that their revelation would not damage the national
security, e.g., for a period of 10, 15, or 20 years. While such a practice might be justified
under an expansive interpretation of "from time to time," it finds no support il the de-
bates and there are serious questions whether the publication of expenditures, either ill
lump sum or in detail, poses any reasonable threat to national security. See pp. 632-33
infra.

88. Although we do not reach or decide precisely what is meant by a regular state-
mnent or account, it is clear that Congress has plenary power to exact any reporting
and accounting it considers appropriate in the public interests,

United States v'. Richardson, 94 S. Ct. 2940, 2947 n.11 (1974).
89. See notes 43-45 supra; United States v. Richardson, 94 S. Ct. 2940, 2956 (1974)

(Douglas, J., dissenting).
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While the Framers did not describe in detail what the regular
statements were to include, the debates do indicate that the reports
were to be "full," "not too general," connected enough for a "thorough
comprehension," but not so detailed as to be "impracticable." 9 0 No
mention was made of Congress's power simply to exclude an agency
from the reports.

Congress therefore does have some power over the content and
form of the accounts. But to provide almost no information what-
soever on the expenditures of a large and important agency is hardly
a mere decision on detail; especially when inclusion would be prac-
ticable and would increase comprehensibility, and when the transfer
procedures make suspect all other reported expenditures.

C. Congressional Control over the Journals

The Constitution provides that each house keep "a Journal of its
Proceedings and from time to time publish the same, excepting such
Parts as may in their Judgment require Secrecy .... "I" Since Con-
gress thus has the power to withhold from the public the congres-
sional debates on the matters for which money is being appropriated,
some have suggested that it would be inconsistent to assume an in-
tention on the part of the Framers to provide an absolute obligation
to publish every expenditure.9 2 But the two constitutional provisions
are not equivalents There is an explicit provision for secrecy in
the Journal Clause;9 4 there is no such provision in the Statement

90. See note 18 & p. 622 supra.
91. US. CONST. art. I, § 5, cl. 3.
92. Appellant's Brief to the Supreme Court at 24-25, United States v. Richardson, 94

S. Ct. 2940 (1974).
93. In the course of the Virginia debates, Madison did imply that the journal was to

include the statement of accounts. See note 96 infra. Patrick Henry apparently also be-
lieved that the regular statement would be included in the journal. He opposed the wide
exception to publication in the journal and the ambiguity of "from time to time" be-
cause these provisions would "allow the national wealth ... to be disposed of under the
veil of secrecy." 3 J. ELLIOT, sup-a note 20, at 462.

The Constitution is not explicit as to whether the accounts must be published in the
journal or in a separate document. Under the Articles of Confederation a journal was
published monthly; until publication ceased, the accounts were published semi-annually.
Given the differences in history and in content, and the fact that the provisions for a
journal and a regular statement appear in different sections of the Constitution, the ap-
parent belief of some of the Founders that one would include the other does not compel a
conclusion that the Constitution requires inclusion nor that the journal secrecy was
meant to apply to the accoulnts. moreover, Congress has consistently provided for separate
publications.

94. The congressional power to withhold the debates from publication was discussed
thoroughly during the discussions on Article I. § 5, clause 3. The original proposal made
no provision for journal secrecy. After the broad secrecy provision ultimately passed was
added, there were several unsucessful attempts to narrow the exception to one similar
to that provided in the Articles of Confederation, article IX. See 2 RECORDS, supra note
9, at 180, 260; 3 J. ELLIOT, supra note 20, at 403.
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and Account Clause. Rather the latter clause emphasizes regular ac-
counting of all public money. The difference in plain language would
seem to be a strong argument against this ground for nondisclosure
of CIA expenditures.

In addition, the proceedings of Congress which -were to be re-
ported in the journal contained discussions of foreign negotiations
and alliances, treaties not yet come to maturity; and possible military
operations, the revelation of which the Framers feared.9 5 The Framers
believed that the amount of detail which was to be included and
which was necessary to accomplish the purposes for which the regular
statement was established would not compromise these vital interests.9 6

D. Longstanding Practice

It might also be suggested that the CIA's funding secrecy cannot
be called into question because it is a practice of long standing. Long-
standing practice is not, in itself, a justification for practices which
are unconstitutional.97 Rather longstanding practice provides a "gloss"
which aids in the interpretation of the Constitution;9 8 longtime ac-
ceptance of a practice without attack may establish a form of pre-
sumption of the constitutionality of the practice. 9 9 Since the funding
and budget disclosure provisions for the CIA have gone unchallenged
from 1947 until recently, it might be contended that their constitu-
tionality is presumed. However, 27 years hardly mean that the prac-
tice is sufficiently well established to claim the benefit of the doc-

95. See 2 J. ELLIOT, supra note 20, at 52; 3 id. at 315-16; 4 id. at 72-73; D. ROBERTSON,
supra note 20, at 236; cf. Exec. Order No. 11,652, 3 C.F.R. 339 (1974).

96. A speech by Madison to the Virginia Convention supports this conclusion. Defend-
ing the journal secrecy provision, he stated that "the policy of not divulging the most
important transactions, and negotiations of nations, such as those which relate to warlike
arrangements and treaties, is universally admitted." D. RoBEirsoN, supra note 20, at 236.
He assured the Convention, however, that, "the Congressional proceedings are to be
occasionally published, including all receipts and expenditures of public money, of which
no part can be used, but in consequence of appropriations made by law." Id. (emphasis
in original). He thereby implied that, despite possible inclusion in the journals, the con-
stitUtionally required accounts would not fall within the secrecy exception. See p. 623
supra.

97. Youngstown Sheet & Tube Co. v. Sawyer. 343 U.S. 579, 610 (1952) (Frankfurter, J.,
concurring).

98. Id. at 610-11.
99. As Chief Justice Burger wrote:
Not controlling, but surely not unimportant are nearly two centuries of acceptance of
a reading of cl. 7 as vesting in Congress plenary power to spell out the details of
precisely when and with what specificity Executive agencies must report the expendi-
ture of appropriated funds and to exempt certain secret activities from comprehensive
public reporting.

United States v. Richardson, 94 S. Ct. 2940, 2947 n.11 (1974).
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trine,100 especially when compared to the practice of disclosure which
dates from 1791.

One might still respond that the practices of the CIA are simply
examples, albeit somewhat more extreme, of congressional provisions
for confidential expenditures. Since 1793 details of expenditures from
appropriations made for confidential purposes have been withheld,
but Congress always made a specific appropriation, and such appro-
priations were never for the entire budget of an agency. In many
cases, information on the use made of those funds has been revealed
shortly after the expenditure,'O' or if withheld, would be available
to Congress under certain conditions.102 CIA practice thus departs too
drastically from earlier practices to claim them as precedent.' 03

100. See generally Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 611, 613
(1952) (Frankfurter, J., concurring).

101. See, e.g., D. MILLER, SECRET STATUTES OF THE UNITED STATES (1918) (discussion of
funds secretly, but specifically, appropriated in 1811 and 1812 which were used for the oc-
cupation of Florida; the use of these funds was revealed in 1818). The most famous ex-
ample of secret funding was the Manhattan Project. Details of the arrangements to fund
the development of the atomic bomb were resealed immediately after World War 11. See L.
GROVES, Now IT CAN BE TOLD 361 (1962). In the case of the Manhattan Project funds were
provided through appropriations to "Engineering Service: Army" and "Expediting Pros-
ecution of the War Effort" with the true use of funds known only to the congressional
leadership. Representatives Martin, Rayburn. and McCormack, apparently without statu-
tory authority, agreed to a plan whereby they would be given advance notice of the
Manhattan Project's funding requirements and the places in the budget where the funds
Wvould be concealed. Selected members of the appropriations committees were to be told
that these budget items had been discussed with the Secretary of War and should not be
questioned. Id. at 360. 363. Other committee members and the other members of Congress
would only be given general information about these items.

The large expenditures in "Engineering Service: Army" and "Expediting Prosecution of
the War Effort" did not entirely escape congressional notice. A Special Senate Committee
on the National Defense, headed by Harry S. Truman, sought to investigate them, but
agreed to postpone the investigation until security permitted. Id. at 365.

Senator Millard Tydings remembered the funding in a different way. "General Marshall
came before the Appropriations Committee one day and said in effect this:

Gentlemen, I want you to give me a billion dollars. I do not want you to ask me
what it is going to be used for. It is a military secret, but I hope you will give me
the money.'

The Committee responded, to the recollection of Tydings, by asking whether a billion
dollars would be entoutgh. Hearings on the National Security Act Before the Senate Comm.
on Armed Services, 80th Cong., ]st Sess., pt. 2, at 623 (1947),

While appropriations for the Project were concealed from Congress and the people, the
justification offered was that concealment was a wartime necessity, preventing German
discovery of our development of this new weapon. See note 130 infra. The project was
under Artny supervision; the funds were thus never transferred to a separate agency. The
funds were a sntall part of the Army budget-a budget which was available even in war-
time. Finally, as the Comptroller General told the Senate Special Committee on Atomic
Energy, he and his staff had audited or were auditing every single penny expended on
the Project. L. GROVES, supra at 361.

102. For example, details of expenditures by Daniel Webster from a discretionary
fund were made available to the Senate by former President Tyler in 1846, when such
expenditures came iunder investigation. See Dorsen & Shattuck, Executive Privilege: The
President WVon't tell, itt NONE OF YOUR BUtSINESS: GOVERNMENT SECRECY IN AMERICA 56
(N. Dorsen & S. Gillers ed. 1974).

103. It might also be argued that congressional practice since 1791 has been to ap-
propriatc money to, and require reports from, separate heads of appropriation (see note
49 supra). As the CIA does not constitute a head of appropriation-is not appropriated
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V. The National Security Justification

The preceding section has demonstrated that alternative interpre-
tations which would reconcile present CIA funding practices with
Clause 7 are simply not convincing. Nonetheless, the requirements of
the Clause are not absolute; if fulfilling them would endanger the
national security, they would have to yield or at least be redefined.
But the mere fact that national security is invoked does not close
the question .104 In the past when national security claims have been
raised in support of particular congressional actions, the Court has
not allowed them simply to override, without analysis, constitutional
requirements or guarantees; 105 the claims have been analyzed using
various tests which the courts have fashioned?106

funds-it might be argued that the requirement for an account broken down by each
separate head of appropriation does not apply to it. Under this interpretation, the funds
which it receives are accounted for sufficiently under the expenditures reported by the
agency which originally received the appropriation.

If this mechanical reading of the longstanding practice were to prevail, Congress could
by statute reduce reporting to a single head, i.e., appropriate all funds to the OMB
and have all funds reported as expended by the OIB. This would satisfy the congres-
sional requirement for accounting by head of appropriation, but it would probably
violate the first part of the Clause, and it would render the second part of the Clause
meaningless. The "head of appropriation" requirement would be applied more logically
if the CIA were required to report as a "functional" head of appropriation because
money, through not appropriated to it, is set aside and transferred to it.

104. The importance of the Clause should not be minimized even when national
security interests are involved. Justice Stewart wrote:

In the absence of the governmental checks present in other areas of our national
life, the only effective restraint upon executive policy and power in the area of na-
tional defense and international affairs may lie in an enlightened citizenry.

New York Times Co. v. United States, 403 U.S. 713, 728 (1971) (concurring opinion).
105. See, e.g., New York Times Co. v. United States, 403 U.S. 713 (1971); Alderman v.

United States. 394 U.S. 165 (1969).
106. The courts have not settled on any one test; even where arguable individual

rights have been at issue, court treatment has ranged from demanding inquiry to an
almost passive acceptance of the government's claim of a national security threat. Compare
New York Times Co. v. United States, 403 U.S. 713, 726-27 (1971) (Brennan. J., concur-
ring) ("only governmental allegation and proof that publication must inevitably, directly,
and immediately cause the occurence of an event kindred to imperiling the safety of a
transport already at sea can support even the issuance of an interim restraining order."),
with Zemel v. Rusk, 381 U.S. I (1965) (upholding passport restrictions against travel to
certain countries as supported by the "weightiest considerations of national security,"
with little further analysis). Of the latter decision, recent commentary noted that "[t]he
Court ... failed to analyze carefully those [considerations]. Such an analysis would have
revealed that rather limited foreign policy interests are served by the system of area
restrictions." Note, Developments in the Law-The National Security Interest and Civil
Liberties, 85 HARv. L. REV. 1130, 1149 (1972).

A recent revision of the classification guidelines illustrates subtle but important dif-
ferences in standards that could be used. The previous system authorized top secret
classification for material "the unauthorized disclosure of which could result il excep-
tionally grave danger to the Nation..." Exec. Order No. 10,501, 3 C.F.R. 113 (Supp. 1953).
18 Fed. Reg. 7049 (1953) (emphasis added). The new test is "whether ... unauthorized
disclosure [of the information] could reasonably be expected to cause exceptionally grave
danger to the national security." Exec. Order No. 11,652, 3 C.F.R. 340 (1974) (emphasis
added). Examples of "exceptionally grave danger" are provided in both Executive Orders.
The latter lists: "armed hostilities against the United States or its allies; disruption of
foreign relations vitally affecting the national security; the compromise of vital defense
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In United States v. Robel,'07 the Court was called upon to assess
the constitutional validity of a congressional act which its proponents
justified on the grounds of national security. It found the act uncon-
stitutional; Chief Justice Warren, writing for the Court, summed
up the test:

[W]e have confined our analysis to whether Congress has adopted
a constitutional means in achieving its concededly legitimate legis-
lative goal. In making this determination we have found it neces-
sary to measure the validity of the means adopted by Congress
against both the goal it has sought and the specific prohibitions
of the First Amendment. . . . We have ruled only that the Con-
stitution requires that the conflict between congressional power
and individual rights be accommodated by legislation drawn more
narrowly to avoid the conflict.108

Robel involved First Amendment rights. But one need not be-
lieve that the Clause has the preeminent status accorded the First
Amendment, nor that the rights it grants are individual rights, in
order to accept a test similar to Robel's for analyzing apparent vio-
lations. The Clause sets forth a clear constitutional requirement in
plain language in the text of Article I. Congress should be expected,
in the legislation it passes, to minimize potential conflict with ex-
plicit provisions of the Constitution, whether those provisions be
found in the Bill of Rights or elsewhere. It therefore makes sense

plans or complex cryptographic and communications intclligence operations; and the
disclosure of scientific or technological developments vital to national security." Id. For
a discussion of the justiciability of such standards, sec Nimmer, National Security Secrets v.
Free Speech: Thre Issues Left Undecided in the Ellsberg Case, 26 STAN. L. REV. 311, 328
n.80 (1974).

The important variables in any test arc therefore the seriousness of the expected cffects
of disclosure and the likelihood ihat disclosure will have such a result. A related question
involves the rcspective roles of the courts and the E.xecutive in assessing both likelihood
and seriousness. See New Yoi-k Times Co. v. United States, supra, at 757 (Harlan, J., dis-
senting) ("Il my judgment the judiciary may not properly ... redetermine for itself the
probable impact of disclosure on the national security."). But see N.Y. Times. Nov. 22,
1974, at 21, col. 3 (1974 amendments to the Freedom of Information Act mandate court
review of executive classification decisions).

Under a loose test of the national security claim-for example, whether revealing the
information could conceivably have somtie negative impact on national security-even
budget information on the interstate highway system could be withheld. Government
expenditures on interstate highways have an arguable effect on national security. See
Federal-Aid Highway Act of 1956, ch. 462, § 108(a), 70 Stat. 378 ("Because of its primary
importance to the national defense, the name of such system is hereby changed to the
'National System of Interstate and Defense Highways.' ")

Given the purposes of the Clause, any standard which allowed such secrecy could not
be tolerated. This Note recommends a standard based upon consequuences one "could
reasonably expect"' concealment via appropriation for confidential purposes should not
be allowed unless the expected risk is substantial, and courts should not rest solely upon
executive assertion but should examine the circumstances themselves.

107. 389 U.S. 259 (1967).
108. Id. at 268 n.20.
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to give detailed consideration, as Robel did, to the exact goal Con-
gress has sougLht, the ways in whiclh the act in question is supposed

to serve the goal, the impact the act has on constitutional requirements,
and possible alternatives for achieving the congressional goal.

By establishing the CIA, Congress sought to promote the gathering
of foreign intelligence information, a concededly valid legislative
goal. The agency is to advise the National Security Council on in-
telligence matters, to correlate and evaluate intelligence materials
for the Council, and to perform other intelligencc-related tasks.109

What must be examined is how the funding arrangements are related
to the accomplishment of that goal, for their effect on the constitu-
tional requirements of the Clause is clear: The appropriations re-
quirement and the reporting requirement are both violated, to the

point where they are almost rendered meaningless. An examination
of the legislative history of the CIA Act55 0 may make it clear why
Congress enacted these funding provisions, exactly w hat aims it sought
to secure, whether alternatives were considered, and how Congress
interpreted the requirements of the Clause.

The first legislative provisions for the CIA were provided by the
National Security Act of 1947.111 Secrecy for the CIA budget was
touched upon at two points in the congressional hearings. Allen Dulles
recommended a separate appropriation for the CIA as well as a pro-
vision for supplemental funding from other agencies in order to carry
out special operations. It might be inferred that secret funds for
these operations would be desirable, but he did not urge a completely
secret budget.1 12 Later in the hearings an officer of the Reserve Of-
ficer's Association recommended a classified budget.1 13 Congress did
not act on either recommendation; it waited two years to provide
an administrative blueprint for the CIA.

The 1949 bill provided for secret funding by transfer from other
agencies. The Congress was told that almost all of the provisions of
the bill already existed for other government agencies and were
merely being extended,1 14 but no precedent for the funding or re-

109. 50 U.S.C. f 403 (1970).
110. Id. It is difficult to feelconfident about any analysis of the CIA's legislative history

due to the amount of material still classified. It has been alleged that certain secret pro-
tocols about the CIA were agreed to in 1947. See N.Y. Times, Dec. 26, 1974, at 46, col. 4.

111. Act of July 26, 1947, ch. 343, § 102, 61 Stat. 497.
112. Hearings on S. 758 Before the Senate Conit. on Armed Services, 80th Cong., Ist

Sess. 528 (1947) [hereinafter cited as Nat'l Defense Hearings].
113. Id. at 550.
114. 95-CONC. REC. 1944 (remarks of Rep. Sasscer), 1948 (remarks of Rep. Vinson)

(1949). The principal exception, the one power which apparently was being given the CIA
alone, was the authority to admit a limited number of aliens without regard to the
immigration laws. See id. at 1945 (remarks of Rep. Celler).
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porting provisions was set forth in the hearings, reports, or floor de-
bates.115

The debates in the House made clear that the funding provisions
had been in use since the CIA's creation without congressional au-
thorization," 06 that the CIA Act would "legalize" this method of
funding,"7 that such a method was the only way to operate the agency
efficiently without impairing security,1"" and that it would not be
"wise" to disclose the CIA's budget.11 1 No one suggested the existence
of a constitutional requirement to publish appropriations and expendi-
tures; the possibility of publishing parts of the CIA's budget was not
raised.

Discussion of the funding arrangements was more extensive in
the Senate,'2 0 though the floor managers were very concerned that
too much information was being made public in the debate."2' One
Senator questioned the bypassing of the traditional procedure of mak-
ing specific appropriations to specific agencies;"22 he was assured that
while such procedures were fitting for normal governmental func-
tions, if they were followed for the CIA they might result' in the
capture and death of CIA agents.123 The Senate was told that every

115. Most of the hearings were in executive session. The unclassified sections of the
hearings do not aid the analysis. As Chairman Vinson put it:

We will just have to tell the House they will have to accept our judgment and we
cannot answer a great many questions that might be asked. We cannot have a Central
Intelligence Agency if you are going to advertise it and all of its operations from
the tower-what is the big building in New York?

Congressman Short: "The Empire State."
Hearings on H.R. 1741, H.R. 2546 & H.R. 2663 Before the House Conim. on Armed
Services, 81st Cong., 1st Sess., ser. 26, at 487 (1949). The House committee report only
summarized the bill's provisions for fear of compromising security. H.R. REr. No. 160,
81st Cong.. Ist Sess. 5 (1949).

The failure to provide detailed explanations caused considerable controversy. Repre-
sentative Marcantonio told the House that

the Committee informs us through its report that the Members of the House must
pass this bill without any explanation of all its provisions. This makes every single
section of the bill suspect.... There has never been and there can never be any
justification, at any time, for the representatives of the people . . .to abdicate their
functions.

95 CoNc. REC. 1946 (1949) (remarks of Rep. Mlarcantonio).
The most similar previous funding arrangement, that for the Manhattan Project, see

note 101 supra, was not cited as precedent for the funding arrangements, although it was
raised briefly in other contexts. See 95 CONG. REC. 1947 (remarks of Rep. Marcantoniio &
Rep. Short), 6955 (remarks of Sen. M. Tydings) (1949).

116. 95 CONG. REc. 1949 (1949) (remarks of Rep. Vinson).
117. Id.
118. Id.
119. Id.
120. See id. at 6955 (remarks of Sen. McKellar & Sen. M. Tydings).
121. Id. at 6952 (remarks of Sen. M. Tydings).
122. Id. at 6955 (remarks of Sen. McKellar).
123. Id. (remarks of Sen. M. Tydings). Senator Tydings's remarks seem directed not at

budgetary disclosure or specific appropriations, but rather at disclosure of personnel or
the public availability of pay vouchers.
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democratic safeguard was being put around the CIA ? 24

The bill passed and was signed by the President. The failure of
the congressional committees to provide detailed information on the
legislation, the absence of cited precedents for the funding provisions,
and the lack of discussion about the requirement for an accounting-
all create considerable uncertainty whether CongTess carefully ana-
lyzed the requirements of national security, the procedures necessary
for the successful operation of the CIA, and the commands of the
Clause.

The one reason plainly asserted for the provision was the safety of
American intelligence agents12 5 But the necessity of guaranteeing the
safety of covert agents should not lead one to ignore the fact that a large
majority of the estimated 16,500 employees of the CIA Work in the
United States. 12 6 Moreover, even during the immediate post-war period
the vast bulk of the intelligence collected was obtained from overt
sources. 12 7 Although other goals were not mentioned in the reported
congressional deliberations on the CIA Act, the provisions might have
been enacted to protect the security of CIA tactical operations,1 2 8 to
prevent disclosure of past operations, 12 9 or to keep secure technological
advances such as the development of new weapons. 13 0

124. Id. Senator Tydings also told the Scnate:
I think it is a question whether or not the law is being winked at unless this bill
is written into law. It is written to effect a cure. It is a question as to whether we
have the authority to act. In my opinion we have not the authority, but nobody is
going to raise the question.

Id. It appears that until William Richardson filed his first suit, no one did question the
authoritv. See Richardson v. Sokol, 285 F. Supp. 866 (WV.D. Ila. 1968).

125. 95 CONG. REC. 6949 (1949) (remarks of Sen. M. Tydings); cf. Exec. Order No.
11,652, § 5(B)(4), 3 C.F.R. 339, 345 (1974). On the effectiveness and reliability of secret
agents, see MSARCHETrI & SMARKS, sufnp a note 4, at 23, 206-08. With this one exception,
Congress did not set out clearly what interests it sought to protect by using those special
procedures of the CIA Act. It would have been desirable for Congress to set out the
interests to be protected, the alternative forms of disclosuse available, the implications of
each, and the tradeoffs involved. See generally United States v. Robel, 389 U.S. 258, 276
(1967) (Brennan, ]., concurring); Environmental Defense Fund v. Froehlke, 473 F.2d 346,
350-51 (8th Cir. 1972); Wellington, Comimoun Law Ruiles amid Constitutional Double Stand-
ards: Somne Notes on Adjudication, 83 YALE L.J. 221 (1973).

126. MARCHETTI & MARKS. supra note 4, at 61.
127. Nat'l Defense Hearings, supr-a note 112, at 121.
128. The secrecy of tactical operations raises more difficult questions than the need to

preserve agents' lives. Some critics have argued that there is no effective control of the
intelligence agencies and that they function as an "invisible government." See D. WVISE
& T. Ross, sunpra note 79. Other critics have hot gone so far but have pointed to a lack
of effective congressional control. See note 79 supro. In either case it is possible to argue
that more public disclosure and discussion of the CIA's tactical operations is the only
vsay to control the tendency toward improper covert ol)erations-a tendency which, it is
claimed, is demonstrated by the CIA's role in Watergatc. See MAvRcIErTii & MARrS, supra
note 4, at 249-50.

129. The reselation of past activities might compromise present sources, prevent similar
tactics being used again, or damage relations with the couitrv or countries involved.

130. On the principal example of such secrecy, the Mfanhattanl Project to develop the
atomic bomb, see note 101 supra. When overall military strategy is based on deterrence,
there are powerful argumeists for revealing at least the existence of new weapons as they
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The present practices admittedly protect these interests, but they
are not the only means for doing so; there are alternatives that would
serve. The most obvious alternatives involve barring future undis-
closed transfers from other agency budgets, appropriating the CIA's
funds, either in lump sum or in detail, and including CIA expendi-
tures, again either in lump sum or in detail, in the Combined State-
inent.'31 The impact of the alternatives on the interests Congress
sought to protect is clear. It is nearly impossible to conceive of any
scenario in which open lump-sum appropriation to the CIA and an
accounting for the gross sum expended by the agency would sub-
stantially enhance any danger to these interests. There are too many
links in the long chain between a figure as large as the estimated
$750 million the CIA spent in 1973132 and the particulars an enemy
might wvant to know-the whereabouts of an agent, the details of
tactics, even the broad outlines of strategy. 13 3 Although any such
judgment involves elements of speculation, 134 it is instructive to note

are dcveloped. For example, the Nas v has sought publicity. in order to enhance deterrent
Naluc, for a new form of torpedo mine devcloped secretly, but the Statc and Defense
Departments have urged secrecy for fear that the United States will be charged with a
violation of the Seabed Treatv of 1972. N.Y. Times, Apr. 15, 1974, at 16, col. 5.

131. In 1971, Senator George S. McGovern introduced S. 2231, 92d Cong.. Ist Sess. (1971).
The bill provided that a single stull covering proposed appropriatiuns and expenditures
of the CIA be showni in the budget of the United States. Id. § 1. It also provided that no
funds appropriated to any other department or agency could be' made available for ex-
penditure by the CIA. Id. § 2. The single figure would "allow the Congress to exercise its
constitutional powers over Federal finances," but would not endanger national security"
by communicating "usable information to potential adversaries." 117 CoxG. REC. 23692
(1971) (remarks of Sen. McGovern). The bill died in the Armed Sersices Committee.

132. 119 COXG. REC. S6868 (daily ed. Apr. 10, 1973) (remarks of Sen. Proxmire); MIAR-
CIIETrrI & MARKS, SUpra note 4, at 59.

133. Even strong supporters of the CIA have maintained that neither the CIA nor
national security would be harmed bv disclosure of its aggregate budget. Interview with
Lyman Kirkpatiick, supra note 77; Interview with Elliot Richardson, former Sec'y of
Defense, in New Haven, Conn., Apr. 2. 1974. As Allen Dtulles noted, the withholding of
too mu ch information may hurt the CIA, since certain information must be given out
if public confidence in the intelligence mission is to be strengthened. See A. DULLES, supra
note 79, at 8. This view is. of course, not unaninsotmsly held; for example, Clay White-
head, former Director of Telecommiunications Policy of the Executive Office of the
P resident, feels that revealing even the aggregate budget of the CIA would enable other
nations to determine our intelligence capabilities. Interview with Clay Whitehead in
New Haven. Conn., Mar. 26. 1974.

134. It is possible to argue that people outside of the CIA, not having access to secret
information, cannot evaluate the impact of change on the agency or national security.
Stich an argument cannot be answered fully. It asks that ideas not be tested in the
marketplace but that they be accepted on the basis of unchalicngeable authority. So it
is with secrecy. It is obviotsly difficult to define what should be kept secret in order not
to impair the national security without t knowing what is presently kept secret and why;
the act of definition of the interests to be protected may in itself threaten national
sectrity. Among the facts which are currently being withheld on the basis of national
security are: the exctitive order establishing the National Sectrity Agency (NSA) in
1952. D. KAHN. THE CODE BREAKERS 675 (1967); the existence of the National Reconnais-
sance Office which spends over a billion dollars a year, Wash. Post, Dec. 9, 1973. at A9.
col. 8; the ntmber of Secret Service agents sho were guarding the recently resigned Vice
President, N.Y. Times, Feb. 14, 1974, at 21, col. 1; the reasons for the surveillance of
foo mer President Nixon's brother, N.Y. Times, Feb. 18, 1974, at 25, col. 1.
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that aggregate budget figures for a related agency, the Defense Intelli-
gence Agency, have been made known without any hint that such
publication has caused significant national security problems. 13 3

The present funding and disclosure practices thus cannot be jus-
tified by invoking national security. They are unconstitutional and
should be replaced. The Constitution requires, at a minimum, lump-
sum appropriation and accounting, and an end to secret transfer of
funds. Implementing these measures would prevent the funding and
disclosure practices from clashing so blatantly with the requirements
of the Clause. But if nothing beyond lump-sum appropriations by
Congress and revelations of aggregate expenditures is accomplished,
it may well be asked just how much has been gained. The achieve-
ment is small, but ant achievement nonetheless. Possessing such in-
formation, the public-and Congress-could more accurately assess
the nation's spending priorities, measuring the CIA's claim on the
public treasury against other national endeavors. The public and
the Congress would also have a notion of the level of CIA activity
from year to year. Congress would have to live up to its constitutional
responsibility of determining policy and priorities; forcing CongTess
as a whole to appropriate funds to the agency would mean that it
could no longer pass that responsibility to the Executive-along with
any potential blame for CIA activities that later prove unpopular. Con-
gTess would therefore have tar gTeater incentive to inform itself about
the activities for which it is providing the funds.

Congress could, of course, always require appropriation and dis-
closure1 3 6 beyond lump-sum amounts, but it is hard to be optimistic
that the courts would read the Clause as mandating more specific
appropriations or more detailed disclosure. Yet such a reading is not
implausible. If one examines the purposes of the Clause and asks
that appropriations and disclosure practices seek to accomplish them
to the fullest extent possible without posing an unreasonable threat
to national security, then the Clause requires greater detail,' 37 as to

135. See The Forces that Alonitor and Protect, Timr. June 4, 1973, at 24.
136. Congressional interest in providing access to information which had becri ex-

empted from disclosure mitler the national security exception to the Frcedomi of Informa-
tioj Act, 5 U.S.C. § 552(b)(3) (1970), call bc seen in a rIeport by tile House (;osvemnuent
Operations Comnmittce on ihc recent arncunlduevits to the Freedomn of Information Act.
See H.R. REP. No. 876, 93d Cong., 2d Sess. 7-8, 11-14 (1974). I'resident's lord's Atct oSf
the amendment was overridden by Congress. See N.Y. limes, Nov. 22. 1974, at 21, col. 3.
For the 1974 amendments themnsclvcs, sec 1974 Amendments to the Freedom of Informa-
tion Act, 'tul). L. No. 93-502 (Nov. 21, 1974).

137. Even Ilump-surm appropriation and disclosure would prevent both Congress and
the public from fixing or analyzing internal priorities within the CIA: it would also be
impossible to determine if there has been waste, corruption, or spending prohibited by
statute or by the Constitution.
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both appropriations and accounting. The difficulty lies in determining
how much detail; the constitutional text provides little guidance.
But perhaps the present practices of most governmental agencies pro-
vide a standard. It might be argued on such a basis that appropriation
by and publication of a program classification budget and an object
classification budget are required for every agency, or possibly for
every unit within an agency which spends more than a certain
amount.138 Whether such detail could reasonably be expected to re-
sult in placing an agent in danger or in compromising a tactical op-
eration 139 seems a closer question than that raised by lump-sum dis-
closure. It does seem unlikely that the publication of figures which
indicate that X million dollars are spent on rent, Y million on per-
sonnel, and Z million on data collection would have the feared re-
sults.1 40 Where there is a reasonable probability that disclosure could

substantially threaten national security interests, the recourse would
be to appropriate and report these specific funds as expended for
confidential purposes, as is now done by the AEC and other agen-
cies.141 Details of other appropriations and expenditures would still
be published.

138. It might be possibic constitutionally to requirc specific appropriations and dis-

closure by any govtrininental unit which spends in excess of a certain surm (expressed

either as a fixed dollar amount or as a percentage of the total budget) whether or not

that unit is part of a larger ageinc. Even a ligute as sinall as one htiiidiedth of one

percent of the aggregate budget would now be roughly .530 million. Under such a sys-

tem, units with a signiicanit expcnditurc of funds would receive specific appropriations

and be required to make reports. Suich a requircment wmould increase conigressionial control

over policy and priolities andi would provide coorinotis amounts of information to the

public. It woould also elititiate the possibility that the CIA could simply be merged into

a larger department to pnsvide coitintling concealtitetit of expenditures from Congress

and the public-a genuine possibility if the courts hold that the Clause requires only

that each separate agency receive a Itimp-stun appropriation and make a lump-sum ac-
counting.

While it might be difficult for courts to deselop and apply a fixed ntimerical standard

of this sort, such an action would not be unprecedented. See White v. Regester, 412 U.S.

755 (1973) (upholding Texas reapportionment plan which contained maximum population

deviation betuscen districts of 9.9 percent); Gatlicv v. Cutulings, 412 U.S. 735 (1973)

(upholding Coinecticut reapportionment plait which contained maximum population

deviation between districts of 7.83 percent). Of these two decisions the dissenters wrote:

Since the Cotut expresses no misgivings about our recent decision in Abate v. Mtundt,
403 U.S. 182 . .. (1971), where we held that a total deviation of 11.9% must be justified
by the State, one can reasonably surmise that a line has been drawn at 10%-devia-

tions in excess of that amount are apparently ;acceptable only on a showing of justi-

fication by the State; deviations of less than that amount require no justification
whatsoever.

Id. at 777 (Brennan, J., dissenting).
139. See note 106 supra.
140. Elliot Richardson, however, has indicated that publication of the aggregate budget

would probably not cause any substantial difficulty, but that further breakdowns would

allow other nations to detect the emphasis which we are placing on various areas, and

that that would harm the national security. Interview with Elliot Richardson, supra note

133.
141. For example, if it were determined that disclosure of the total figure spent on

covert personnel by the CIA could reasonably be expected to cause substantial damage to

the national security, it could be omitted from the object classification "personnel" and
lumped with "confidential purposes."
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Constitutional requirements of appropriation and disclosure should
apply not only to the CIA, but also to the National Security Agency,

the Defense Intelligence Agency, and to the intelligence branches
of the armed forces.14 2 It is estimated that these agencies, along with

the CIA, spend between four and ten billion dollars annually;'43 they

currently vary considerably in the extent of their disclosure of re-

ceipts'and expenditures."44 In each case the appropriation procedures
and the level of disclosure of receipts and expenditures would be

scrutinized to determine their relationship to the accomplishment of

the goals which Congress set for the agency, and the effect on the in-
terests sought to be protected by the legislation of alternatives involv-
ing greater disclosure. If disclosure could not reasonably be expected
to do substantial damage to these interests,1 45 fuller disclosure would
be mandated. The minimum, as with the CIA, would be lump-sum
appropriation and accounting.

Conclusion

The beginnings of the Cold War drastically altered the appropria-
tions process and the availability of information about appropria-
tions and expenditures, particularly in regard to agencies which op-

erate in the area of foreign intelligence. The changes made it diffi-
cult, if not impossible, to accomplish the purposes for which Article
I, § 9, Clause 7, was adopted. Congress ceased to exercise effective
control over the purse by virtually delegating its appropriations power

to another body; both Congress and the people were prevented from

142. See 119 CONG:. REC. S6868 (daily ed. Apr. 10, 1973); The Forces that Monitor and
Protect, TIMNE, June 4, 1973, at 24; NMARCHEI-ri & MNARKS, supra note 4, at 80.

113. Lyman Kitkpatrick, former Executive Director-comptroller of the CIA, estimated
intelligence expenditures at between four and six billion dollars annually. Interview with
Lyman Kirkpatrick, supra note 77. Senator Proxmire estimated expenditures for foreign
intelligence at approximately six billion dollars annually. 119 CONG. REC. S6868 (daily ed.

Apr. 10, 1973). Andrew St. George estimated expenditttres for intelligence at close to ten

billion dollars atintnally. TIe Cold lWar Comes Homes, HARPER'S *IA;., Nov. 1973, at 78.
Perhaps one of the reasons for the disparity in estimates is the difficulty in agreeing as

to which costs should be assigned to intelligence functions and which costs should be
assigned to other budget categories. This is particularly true in regard to the intelligence
activities of the various armed services. See 117 (ONG. REC. 42923-34 (1971).

144. Foy example, the NSA, unlike the CIA, does not even provide information about
construction. Its appropriations and expenditures are reported with those of the Defense
Department, but the total of its expenditures are wi theld. Letter from Roy R. Banner,
General Counsel of the NSA, to Elliot E. Maxwell, Feb. 13, 1974 (on file with the Yale Law
Journal). The NSA is even larger and more expensive than the CIA; estimates of its
annual budget range from one to two billion dollars. Even the executive order establishing
the NSA ils 1952 has been withheld from the public. See D. KAHN, THE CODE-BREAKERS,

383-84 (Signet ed. 1973); 119 CONG. REC. S6868 (daily ed. Apr. 10, 1973) (remarks of Sen.
Proxmire); NIARCHETrI & MIARKS, supra note 4, at 59-73.

145. See note 106 supra.

635



271

The Yale Law Journal Vol. 84: 608, 1973

checking expenditures for constitutionality, legality, public accept-
ance, and waste. Congress must as a whole regain control over the
appropriations power and must reassert its supervisory role over the
CIA; the people must not be deprived of their right to know how
the public money is being spent. There are certain instances in which
the withholding of details about appropriations and expenditures is
justified. But the importance of the information for the operation
of a democratic society requires that such exceptions to the consti-
tutionally mandated policy of disclosure be minimized, 14" and the
public ensured access to the maximum possible budgetary information.

146. See Soucie v. David, 448 F.2d 1067, 1078 (D.C. Cir. 1971).
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APPENDIX IV

XVI. DISCLOSURE OF BUDGET INFORMATION ON THE
INTELLIGENCE COMMUNITY

At the present time the aggregate amount spent for the intelligence
activities of the United States Government is classified. The individual
budgets for the Central Intelligence Agency, the National Security
Agency, and certain other units within the Department of Defense
which gather national intelligence are likewise classified.

The budgets for these agencies-which spend billions of dollars
annually-are kept not only from the American people but also from
most Members of Congress. This secrecy prevents the public and most
Members of Congress from knowing how much is spent on national
intelligence and from determining whether that amount is consistent
with other national needs and priorities. It prevents the public and
most Members of Congress from knowing how much is spent by each
of the national intelligence agencies and from determining whether
that allocation among agencies is appropriate. Because funds for
these agencies are concealed in the budgets of other agencies, the public
and most Members of Congress cannot be certain that funds in the open
appropriations are used for the purposes for which they were ap-
propriated. No item in the overall federal budget is above suspicion
as a hiding place for intelligence agency funds.' Finally, and most
seriously, the present system of secrecy is inconsistent with the con-
stitutional provision which states:

No Money shall be drawn from the Treasury but in Conse-
quence of Appropriations made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be published from time to time.2

' During the recent debate in the House of Representatives on the publication
of the CIA's budget Congressman Koch described an encounter with DCI Helms,
in which Congressman Koch asked about the size of the CIA budget and the num-
ber of CIA employees, questions that DCI Helms told Congressman Koch "we don't
answer." As Congressman Koch described it, he then asked Mr. Helms "Are you
telling me that I, a Member of Congress, do not have the right to know what the
budget is, so that when I vote, I do not know what I am voting on?" DCI Helms
said, "Yes . . . The item is placed in some other larger item, and you do not
know." Congressman Koch then asked, "Do you mean that it might be included
under Social Security?", to which DCI Helms replied, "We have not used that one
yet, but that is not a bad idea." Cong. Rec. H9359, daily ed., 10/1/75, remarks
of Rep. Koch.)

2 U.S. Const, Art. I, Sec. 9, Cl. 7. For a fuller discussion of the constitutional
and policy issues involved, see "The CIA's Secret Funding and the Constitution,"
84 Yale Law Journal 608 (1975). "Fiscal Oversight of the Central Intelligence
Agency: Can Accountability and Confidentiality Coexist?" 7 New York University
Journal-of. International Law and Politics 493 (1974), and "Cloak and Ledger:
Is CIA Funding Constitutional?" 2 Hastings Constitutional Law Quarterly 717
(1975).

(367)
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A. THE PRESENT BuDGETARY PROCESS FOR INTELLIGENCE
COMMUNITY AGENCIES AND ITS CONSEQUENCES

At present, the Director of Central Intelligence submits to the
President recommendations for a consolidated national intelligence
program budget. The consolidated national intelligence budget, as
well as the budget requests from the various agencies wvitlhin the
intelligence community, are reviewed by the Office of -Management
and Budget (0MB) in the "same detail that [OMB] reviews the
budget requests of any other executive branch agency." As former
OMB Director Roy Ash described it:

The specific amounts of the CIA's approved appropriations
request and the identification of the appropriation estimates
in the President's annual Budget, within which these amounts
are included, are formally provided by the Director of OMB
to the chairmen of the Senate and House Appropriations
Committees.4

In the past, special subcommittees of the House and Senate Appro-
priations Committees have considered the CIA budget in closed
session; the chairman of the House Appropriations Committee noted
that his subcommittee "tried and tried and tried to hold the secrecy
of these matters as closely as we could." 5

These practices have been changing. The entire House Defense
Appropriation Subcommittee now scrutinizes the CIA budget. In
September of 1975 the Chairman of the House Appropriations Com-
mittee invited all the Members of the House of Representatives to
review the executive session hearings of the Defense Appropriations
Subcommittee on the CIA's budget, although Members had to agree
not to remove any documents from the room, not to take notes, and
not to reveal the classified information to "unauthorized persons."
While the Chairman invited this review by the Members, the full
House Appropriations Committee voted not to receive figures on the
CIA's budget from the Defense Appropriations Subcommittee.

Neither the Senate Anpronriations Committee as a whole nor the
Senate as a whole is informed, even in secret session, of the budget
figures for the CIA. NSA or certain other intelliqenee units.

Once the subcommittees of the Appropriations Committee, agree
upon the level of funding for the intelligence agencies, these funds
are concealed in appropriation requests for other agencies on which
the full Appropriations Committees and Senate and House of Rep-
resentatives vote.

After congressional approval of these appropriations, the chair-
men of the Senate and House Appropriations Committees notify the
Office of Management and Budget of the size and true location of
intelligence agency funds. Funds for the CIA are then transferred

3 Letter from Roy Ash to Senator Proxmire, 4/29/74, quoted in Cong. Rec.
S9604, daily ed., 6/4/74, remarks of Sen. Proxmire. It might be argued that
the intelligence budgets should be reviewed in even greater detail by OMB as
neither the Congress as a whole nor the public can presently participate in
the process of reviewing and debating the budget requests in this area.

'Ash letter, 4/29/74.
Cong. Rec. H9363, daily ed., 1O15, remarks of Rep. Mahon. Until 1974,

even the names of members of these special-subcommittees were withheld from
the public.
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to the CIA from these appropriations.A Former OMB Director Ash
noted:

The transfer of funds to CIA . . . is accomplished by the
issuance of Treasury documents routinely used for the trans-
fer of funds from one government agency to another. The
amount and timing of these transfers, . . . are approved by

This whole process treats the CIA and other intelligence agencies
in a manner radically different from other highly sensitive agencies
of the United States Government, such as the Atomic Energy Com-
mission and the Department of Defense. While intelligence agency
budgets may require somewhat different handling, it is important that
any special approach reflect real needs justifying departure from
the careful processes which Congress has developed over the years
for maintaining its power over the purse.

B. THE CONSTITUTIONAL REQUIRE-MENT

The present budgetary process apparently violates Article 1, Sec-
tion 9, Clause 7 of the Constitution, which reads:

No Money shall be drawn from the Treasury, but in Conse-
quence of Appropriations, made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be published from time to time.

This constitutional provision was intended to insure that Congress
would control the governmental purse and that the public would be
informed of how Congress and the Executive spend public funds.8

In keeping with this constitutional mandate, Congress enacted 31
U.S.C. 66b(a), which provides that:

the Secretary of the Treasury shall prepare such reports for
the information of the President, the Congress, and the pub-
lic, as will present the results of the financial operations of
the Guvernment, N

'This is done pursuant to 50 U.S.C. 403f which authorizes the CIA to transfer
to and receive from other government agencies funds as approved by the OMB.'Ash letter, 4/29/74. Under established procedures, funds approved by OMB
for transfer to the CIA are limited to the amounts which the chairmen of theSenate and House Appropriations Committees specified to OMB.

8 See D. Robertson, Debates and Other Proceedings of the Convention of Vir-
ginia, 1788 (Richmond, 1805), p. 326. The Chancellor of New York asked ifthe public were more anxious about any thing under heaven than the expenditure
of their monev?" 2 J. Elliot, Debates in the Several States' Conventions on the
Adoption of the Federal Constitution, (Philadelphia: J. B. Lippencott, 1836),
p. 347.

The clause was implemented during the first Congress. The act creating theTreasury Department required the Treasurer to annually present each Houseof Congress with "fair and accurate copies of all accounts" and a "true and
perfect account of the state of the Treasury." Act of Sept. 2, 1789, Chapter 12,
Section I, I Statute 65.

This Act was replaced by 31 U.S.C. 1029, which provides, "It shall be theduty of the Secretary of the Treasury annually to lay before Congress . . . an
accurate, combined statement of the receipts and expenditures during the lastpreceding fiscal year of all public monies." The receipts, wherever practicable,
were to he divided by Ports, districts, and states, and the expenditures by eachseparate head of appropriation.
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Fulfilling its charge, the Treasury Department publishes a Combined
Statement of Receipts, Expenditures, and Balances of the United
States Government, which

is recognized as the official publication of the details of re-
ceipt and outlay data with which all other reports containing

- similar data must be in agreement. In addition to serving the
needs of Congress, [the report is used by] the general public
in its continuing review of the operations of Government.
[Emphasis added.] 9

The Combined Statement, however, contains no entry for the Cen-
tral Intelligence Agency, the National Security Agency or certain
other intelligence units within the Department of Defense. While the
figure for total funds received and expended by the United States
Government is accurate, some funds listed as expended by particular
agencies iare, in fact, merely transferred from them to the Central
Intelligence Agency.

William Colby, former Director of the CIA, has argued that the
present practice is constitutional, maintaining that the Constitution
permits concealment of funds for agencies such as the CIA. Not only
does this position ignore the plain text of the Clause, but it is not sup-
ported by the debates, either at the Constitutional Convention or in the
ratifying conventions in the various States.

Mr. Colby's argument relies chiefly on the fact that when the State
ment and Account Clause was introduced it provided for annual pub-
lication of the account, but it was subsequently amended to allow
congressional discretion over timing.'

The amendment was intended, however, not to permit concealment
of expenditures from the full Congress and the American people, but
rather to insure that the information would be made available in a
fashion permitting its thorough comprehension.- Neither pro-
ponents nor opponents of the amendment argued against the assertion

9 U.S. Dep't of Treasury, Combined Statement of Receipts, Expenditures and
Balance of the United States Government (1973), p. 1.

lo William E. Colby testimony, House Select Committee on Intelligence Hear-
ings, 8/4/75, p. 120. Mr. Colby argued as follows:

"The so-called 'Statement and Account' clause . . was not part of the initial
draft [of the Constitution]. The language first suggested by George Mason would
have required an annual account of public expenditures. James Madison, how-
ever, argued for making a change to require reporting 'from time to time,' Madi-
son explained that the intent of his amendment was to 'leave enough to the dis-
cretion of the Legislature.' Patrick Henry opposed the Madison language because
it made concealment possible. But when the debate was over, it was the Madison
view that prevailed."'

Mr. Colby also argued that the provision allowing Congress to keep their pro-
ceedings secret demonstrated the intent of the Framers to provide for conceal-
ment. That provision, unlike the Statement and Account Clause explicitly pro-
vides for secrecy; moreover, the Statement and Account Clause guarantees an
accounting for all public money. For a fuller treatment of this argument, see
"The CIA's Secret Funding and the Constitution," Yale L.J. 608 (1975).

It could be argued that the constitutional requirement is not violated as the
Combined Statement provides an accurate total for receipts and expenditures.
Under this theory all government funds could be appropriated to one government
agency and secretly transferred to the other agencies. As long as the total aporo-
priated and expended were published, the constitutional requirement would be
fulfilled.

1 2 M. Farrand, Records of the Federal COrAvention of 1787 New Haven: Yale
University Press, 1966), pp. 618-19.
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that the people had a "right to know" how their funds were being
spent.'2

It should also be noted that the proponents of congressional dis-
cretion did not argue that secrecy was needed. Rather they contended
that leaving the interval of publication to be fixed by Congress would
result in fuller disclosure, since no agency would be forced to publish
an incomplete report to meet an inflexible and unrealistic deadline.13

A fixed schedule would result in statements that would be "incom-
plete" 14 or "too general to be satisfactory." 15The proponents of the
amendment ridiculed the possibility that granting Congress discretion
would mean that information would be concealed forever; Congress
would publish the reports at regular, frequent intervals21

It has been implied that the constitutional requirement has been met,
at least in the House of Representatives, in that all Members can
examine the Defense Appropriations Subcommittee's executive session
hearings on the CIA budget." As one Member of the House noted:

Secrecy in Government is distasteful to a free society, but
preservation of our free society demands that we maintain a
prudent cloak over vital intelligence operations, so long as the
Representatives of the people have the right to examine what
is covered-as they do in this situation.18

Knowledge on the part of all of Congress, would satisfy part of the
constitutional requirement. As Justice Story noted. one of the pur-
poses of the constitutional requirements is:

to secure regularity, punctuality and fidelity in the disburse-
ments of the public money . . . it is highly proper, that
Congress should possess the power to decide how and when
any money should be applied for these purposes. If it were
otherwise, the executive would possess an unbounded power
over the public purse of the nation.... The power to control
and direct the appropriations constitutes a most useful and
salutary check upon profusion and extravagance, as well as
upon corrupt influence and public speculation. . . . It is wise
to interpose in a republic, every restraint, by which the public
treasure, the common fund of all, should be applied with
unshrinking honesty to such objects as legitimately belong to
the common defense and the general welfare.1 9

But even if all of Congress had the information now held by the
subcommittees of the Appropriations Committees, the Constitution
would still be violated. The Constitution renuires that the public know
how its funds are being spent. The Constitution requires that the
statement and account be made public "from time to time." 20 This re-

2 D. Robertson, p. 326. See generally 3 M. Farrand, pp. 149-150.
2 M. Farrand, pp. 618-619.

"Ihid., p. 618.
1Ibid.

lSee D. Robertqon, p. 326.
"As was noted above at p. 368 this is not the case in the Senate.

Cong. Rec., H9360, daily ed., 10/1/75, remarks of Rep. Robinson.
192 J. Story, Commentaries on the Constitution of the United States, Sec. 1348,

pp. 222-223 (5th ed., 1891).
S Article I, Section 9, Clause 7 provides for publication in contrast to Article 2,

Section 3, which provides that the President "shall from time to time give to the
Congress Information on the State of the Union."
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quirement was imposed to make congressional responsibility "more
perfect" 21 by allowing the people to check Congress and the executive
through the publication of information on what "money is expended,
for what purposes, and by what authority." 22 As Chancellor Living-
ston pointed out:

You will give up to your state legislature everything dear
and valuable; but you will give no power to Congress, because
it may be abused; you will give them no revenue, because
the public treasures may be squandered. But do you not see
here a capital check? Congress are to publish, from time to
time, an account of their receipts and expenditures. These may
be compared together; and if the former, year after year, ex-
ceed the latter, the corruption w-ill be detcited, and the people
may use the constitutional mode of redress. 23

The debates and later commentary indicate that the constitutional
requirement was designed to allow citizens to chart the course of policy
through an examination of governmental expenditures-to determine,
for example, whether too much money is spent on defense and too little
on education, or whether funds spent on bombers should be allocated
to submarines. Publication of this information would also enable the
people, with Congress, to determine whether expenditures by the exec-
utive conform to the intent of the appropriation. Publication of appro-
priations and expenditures would also provide an opportunity for the
people to ascertain if both appropriations and expenditures were for
constitutional purposes.24

It is, however, unclear how much information on appropriations
and expenditures is required by the Constitution to be published. No
one at the Constitutional Convention disagreed with the assertion
that it would be impossible to account for "every minute shilling."
Even -in the present disclosures of appropriations and expenditures
of nonsensitive governmental agencies, there is a limit to the amount
of detail which can be published.'

The Supreme Court in United States v. Robel,25a suggested a stand-
ard which might be used to fix the constitutional requirement particu-
larly when claims that publication of the budget would damage na-
tional security are raised against the Government's duty to its citizens
to publish from time to time a regular statement and account of re-

2 J. Story, See. 1348, pp. 222-223.
2 Ibid.

2 J. Elliot, p. 345.
2* Rs David Ramsey, one of the early commentators on the Constitution wrote
If Congress applied any funds for purposes other than those set forth

in the Constitution, they would have exceeded their powers. The Clause provides
information so that "[t]he people of the United States who pay, are to be
judges how far their money is pronerly applied."

"An address to the Freemen of South Carolina on the subject of the Federal
Constitution," in Pamphlets on the Constitution of the United States, p. 374
(P. Ford, ed., 1888). See also Flast v. Cohen, 392 U.S. 83 (1968).

' Of course, a good deal more information, although not published,.is available
under the Freedom of Information Act.

't389 U.S. 258 (1967).
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ceipts and expenditures of all public money. The Court held that
"when legitimate concerns are expressed in a statute which imposes a
substantial burden on First Amendment activities, Congress must
achieve its goal by means which have the least drastic impact on the
continued vitality of First Amendment freedoms." 26

Under this test the constitutionality of a level of disclosure of infor-
mation on expenditures depends on whether there is another system
of greater disclosure which, without endangering national security,
would have a "less drastic" impact on the public's right to know
how its funds are being spent. It is clear, however, that the present
secrecy surrounding the appropriations and expenditures for intel-
ligence-particularly the inflation of unspecified appropriations in
which funds for intelligence are concealed-vitiates the constitutional
guarantee."' Under the present system neither the public nor the Con-
gress as a whole knows how much is being spent on national intel-
ligence or by each intelligence agency. In addition, both Congress as a
whole and the public are "deceived", as one Senator put it,2s about the
"true" size of other agency budgets. As certain unspecified general
appropriations contain funds which are secretly transferred to the
CIA, it is impossible for most Members of Congress or the public
to know the exact amount of money which actually is destined for
any government agency.29 Congress is thus unable to set priorities
through the allocation of funds,30 or to determine if expenditures by
the executive conform to congressional intent and are being spent
wisely and well. Members of the public cannot determine with any
confidence whether they agree with Congress' allocation of resources
and cannot monitor expenditures by the executive branch.

389 U.S. 258, 268. While the public's right to information on governmental
expenditures has not been accorded the "preeminent" status of the First Amend-
ment, the test is an appropriate place to begin an analysis.

" As Justice Black wrote, "The guarding of military and diplomatic secrets at
the expense of informed representative government provides no real security for
our republic." New York Times Co. v. United StatCs, 403 U.S. 713 at 719 (1971). In
the same case, Justice Stewart wrote, "In the absence of the governmental checks
and balances present in other areas of our national life, the only effective restraint
upon executive policy and power in the area of national defense and international
affairs may be in an enlightened citizenry." Id. at 728. Justice Stewart's remarks
apply equally well to the exercises of power by the Congress.

Cong. Rec. S9602, daily ed., 6/4/74, remarks of Sen. Proxmire.
Cong. Rec., H9361, daily ed., 10/1/75, remarks of Rep. Evans. As Congress-

man Evans recently noted, the secrecy surrounding th'ese funds for the intel-
ligence community is infectious: "When we are tucking it away in another pocket
in the budget, we are also making a secret of something else that should not be
a sec'et."

I Sec e.g., Cong. Rec., H9372, daily ed., 10/1/75, remarks of Rep. Leggett. Con-
gressman Leggett noted, "How can we 'oversee' in any fashion if we have no
knowledge of the Agency's command on our resources? How can we set budgetary
priorities in a meaningful fashion, if we have no basis for comparing intelligence
with unemployment, health, or other competing program areas ?"
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C. ALTERNATIVES TO CONCEALING INTELLIGENCE BUDGETS FRoM CON-
GRESS AND THE PUBLIC

Within certain limits, Congress has the power to determine how
information about the receipts and expenditures of public moneys is
made available to the public.31

Congress could choose to publish CIA or NSA budgets and ex-
penditures, for example, in detail equal to those of nonsensitive agen-
cies. This approach, however, might threaten the security of intel-
ligence operations or agents. Congress has available another model
for budget disclosure to protect the security of certain activities.

Since 1793, certain agencies, such as the AEC, the FBI, and the
Department of State have been appropriated funds specifically for
"confidential purposes," which for security reasons, are exempt from
normal accounting procedures. 32 In each instance, however, Congress
appropriates funds to the agency directly and publicly specifies the
small percentage of the appropriation which is for "confidential pur-
poses" and thus exempt from normal accounting procedures. Drawing
on this practice, Congress obviously could publish detailed budgets for
the intelligence agencies while providing a lump sum to each for "con-
fidential purposes."

Congress could also devise other models. Congress could publish
only the total appropriated to each intelligence agency.33 As the Spe-
cial Senate Committee To Study Questions Related to Secret and Con-
fidential Documents 34 suggested in 1973, the publication

of such funds should provide members with the minimal
information they should have about our intelligence opera-
tions. Such information would also end the practice of in-
flating certain budget figures for use to hide intelligence costs
and would insure that all Members would know the true cost
of each budget item they must vote upon.

3 Cincinnati Soap Co. v. United States, 301 U.S. 308 (1936). In fixing the
level of detail revealed, however, a congressional decision cannot override a
constitutional requirement such as that of Article 1, Section 9, Clause 7, partic-
ularly as one purpose of that requirement was to serve as a check on Congress.

" The first such statute authorized special procedures for sums relating to
foreign "intercourse or treaty." By the Act of February 9, 1793, Congress pro-
vided: "that in all cases, where any sum or sums of money have issued, or
shall hereafter i-sue, from the treasury, for the purposes of intercourse or
treaty, the President shall be, and he hereby is authorized to cause the same
to be duly settled annually with the accounting officers of the Treasury in the
manner following, that is to say; by causing the same to be accounted for, spe-
cifically in all instances wherein the expenditures thereof may, in his judgment
be made public; and by making a certificate or certificates, or causing the Secre-
tary of State to make a certificate or certificates of the amount of such expendi-
tures as he may think it advisable not to specify; and every such certificate
shall be deemed a sufficient voucher for the sum or sums therein expressed
to have been expended." [Act of Feb. 9, 1793, ch. 4, sec. 2, 1 Stat. 300, codified
as 31 U.S.C. 107 (1970).]

' When the AEC was first established only a one line entry in the weapons
account was included in the 1947 budget, p. 382.

' S. Res. 93-466,93rd Cong., 1st Sess., 10/12/73, p. 16.
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The Special Committee recommended that the Appropriations Com-
mittee itemize the Defense Department appropriations bill in order
that the "total sums proposed to be appropriated for intelligence ac-
tivities by each of the following agencies: Central Intelligence Agency,
Defense Intelligence Agency, National Security Agency, National
Reconnaissance Office, and any separate intelligence units within the
Army, Navy, and Air Force" could be revealed.3'

Finally, the Congress could decide that only the total budget
figure for national intelligence be published. This would be the ag-
gregate of funds provided to CIA, NSA, DIA, and the national in-
telligence components in the Departments of Defense, State, and
Treasury. Although there may be problems defining what constitutes
"national intelligence," the Director of Central Intelligence already
prepares a national intelligence budget. The Director could, with the
appropriate congressional committees determine what agencies or de-
partments would be included.36

The secrecy presently surrounding intelligence expenditures vitiates
the constitutional guarantee. Even publishing one figure-the total ap-
propriations and expenses for national intelligence-would have a
salutory effect. It would eliminate the inflation of figures presently in
the Budget and in the Combined Statement resulting from the con-
cealment of intelligence agency funds in other agency appropriations
and expenditures. Congress would be able to establish its priorities by
placing the amount appropriated for national intelligence activities
against other claims on the public purse; the public could make its own
independent judgment about priorities.3 7

As Senator Proxmire noted, publication of the aggregate budget for
national intelligence might also have the effect of deterring potential
adversaries by showing that the United States Government continues
to spend sizeable amounts on intelligence.3 8 As former DCI and Secre-
tary of Defense Schlesinger noted, publication of this figure might also

' The Committee specifically did not request that any line items be revealed,
although they did recommend the publication of the total number of personnel em-
ployed by each agency.

" The Senate Select Committee has proposed an oversight committee which
would have jurisdiction over authorization for national intelligence activities of
the United States Government, S. 93-2893.

' Former Director Colby has argued that publication of the CIA budget would.
not aid the public in any way. As he put it, "Knowledge of the Agency budget
would not enable the public to make a judgment on the appropriateness of the
amount without the knowledge of the product and the ways it is obtained."
(William Colby testimony, House Select Committee on Intelligence, 8/4/75,
p. 123.)

" Cong. Rec. S9603, daily ed., 6/4/74, Remarks of Senator Proxmire. However,
as Senator Pastore noted, if the public figure declined "then the Russians and
the Chinese Communists know that we are doing less, and that might let them
become more audacious." Id. at S9605.
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decrease speculation about the budget and focus the debate on intel-
ligence on more significant issues.39

Finally, the disclosure of any figures on intelligence expenditures
might well increase the effectiveness of oversight of the intelligence
agencies by both individual members of Congress and by the ap-
propriately charged congressional committees. Members of the House
might be encouraged to inspect executive session hearings on intelli-
gence agency budgets; 40 members of the oversight committees of both
houses might be spurred to review the proposed budgets more closely,
in anticipation of a possible debate on the figures.41

D. THE EFFECT UPON NATIONAL SECURITY OF VARYING LEVELS OF

BUnDGEr DISCLOSURE

Even given the constitutional requirement, any disclosure of budg-
etary information on agencies in the Intelligence Communitv has been
strongly resisted. In responding to a proposal for the publication of
the total sum budgeted for the national intelligence community,
Senator Stennis noted that:

[I] f it becomes law and is carried out, [it] would, as its practi-
cal effect, virtually destroy 80 to 90 percent of the effectiveness
of much of our most important work in the field of intelli-
gence.42

And Congressman Burlison told the House that if an amendment
which provided for publication of the total figure budgeted for the
CIA were adopted, "i[t] will totally paralyze the intelligence com-
munity."

An examination of the effect on national security of publication of
any data on the intelligence community budgets is difficult, in part
because the examination itself must not be allowed to jeopardize the
national security. Given the constitutional guarantee, however, the bur-
den of proof must fall on those who would deny this information to

A During testimony before the Senate Select Committee, Mr. Schlesinger was
asked whether there was a good reason for actually publishing a budget figure,
He replied: "Only in that the public debate at the present time covers so wide a
range that if you had an official number, the debate would tend to die down and
focus on something more significant than whether we're spending $11 billion on
intelligence." (James Schlesinger testimony, 2/2/76, p. 54.)

Mr. Schlesinger was later asked whether he thought there was any chance of
convincing the American people or the enemy of the truthfulness of any figure
-that is published, to which Mr. Schlesinger replied: "I do not believe that you
could persuade the Soviets that that is a truthful figure, but I am not sure that
that is our objective. Whether or not you could persuade the American public, I
think there is a large segment of the American public that would be per-
suaded... ." Schlesinger, 2/2/76, p. 56.)

1 See e.g., Cong. Rec., H9361, daily ed., 10/1/75, remarks of Rep. Obey.
I See e.g., Cong. Rec., 89603, daily ed., 8/4/74, remarks of Sen. Proxmire.
a Cong. Rec. S610-11, daily ed., 6/4/74, remarks of Sen. Stennis.
" Cong. Rec H9388, daily ed., 10/1/75, remarks of Rep. Burlison.
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the public. The possible effects on the national security of certain levels
of budget disclosure are examined below.44
1. The Effect on National Security of Publication of the National In-

telligenre Community Budget
Many individuals familiar with the intelligence community agree

that publication of a gross figure for national intelligence would not,
in itself, damage the national security.

During his confirmation hearings as Director of Central Intelli-
gence, James Schlesinger, former Secretary of Defense and past head
of the OMB, told Senator Harry F. Byrd, Jr., in 'regard to the pub-
lication of the gross figure for national intelligence: ''I think that
the security concerns are minimal. The component figures, I would be
more concerned about but for the gross national intelligence program
figures, I think we could live with that on a security basis, yes." 45

Former DCI Helms told the Senate Select Committee that because
it was so large, publication of a single figure for national intelligence
might be "satisfactory." 46

While it has been suggested that the publication of even a total
for the national intelligence budget would aid' our enemies, 4T Mr.
Schlesinger told the Senate Select Committee that our enemies
"already know in the first place and it's broadly published. All that
you would have is a confirmed official figure for information. That is

iThere are many possible variants of budget disclosure running from the full
disclosure policy governing such government agencies as the Department of Agri-
culture, through the budget disclosure utilized by the FBI and AEC which pro-
vides for a specific appropriation of funds for "confidential" purposes which are
exempted from normal accounting requirements, to the possible disclosure of an
aggregate figure for each national intelligence agency or for national intelligence
as a whole. The Committee has not attempted to analyze the constitutional im-
plications and effect on national security of each, but has focused on the disclosure
of the global sum for national intelligence and the aggregate budgets of each
intelligence agency.

"Quoted in Cong. Rec., S9603, daily ed., 6/4/74, remarks of Sen. Proxmire.
"Richard Helms testimony, 1/30/76, pp. 36, 37. Because the figure is so large,

the introduction of expensive collection systems would not result in a "conspic-
uous bump" in the budget which would alert hostile powers to new activities by
the United States. For a fuller discussion of this argument and its relationship
to the publication of the CIA's aggregate budget, see pp. 378-381.

John Clarke, a former Cohaptroller of the CIA and an advisor to DCI Colby,
was asked about the effects of publication of the total national intelligence budget
and specifically whether publication of the figure would disclose the existence
of, or the start of, a high-cost technical collection system. Mr. Clarke responded,
"I have not run the studies on this, but I would be very hard pressed to find a
case that I could support. The budget figures don't reflect that. They are down.
Historically, at least they have been down Inside of a larger figure and it doesn't
really pop out in a big way. And it can be explained away." (John Clarke testi-
mony, 2/5/76, p. 47.)

" See e.g. p. 376.
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more or less in the public domain anyhow without public confirmation.
without official confirmation." 48

Mr. Schlesinger described for the Select Committee the impact of
publishing the total national intelligence budget:

I am not so concerned about that from the security aspect
as some people are. I'm not sure I recommend it, but I'm not
so concerned about it from the security aspect.

It could do some good in that there are some inflated no-
.ions around about how much the United States Government

is actually spending on intelligence, and if you had an official
statement. 1 think that would put the total amount of ex-
penditures in better context for the public.48a

2. The Effect on National Security of Di8closure of the Total Appro-
priated to or Expended by Each National Intelligence Agency

Publication of the total of the CIA's budget or of the other agencies'
budgets has also been opposed. In a Freedom of Information Act suit,
DCI Colby argued against publication of the Agency's budget total, as
follows:

Publication of either the CIA budget or the expenditures
made by CIA for any given year would show the amounts
planned to be expended or in fact expended for objects of a
confidential, extraordinary or emergency nature. This infor-
mation would be of considerable value to a potentially hostile
foreign government. For example, if the total expenditures
made by the Agency for any particular year were publicized,
these disclosures, when taken with other information publicly
available.. . would enable such governments to refine their
estimates of the activities of a major component of the United
States intelligence community, including specifically the per-
sonnel strength, technological capabilities, clandestine opera-
tional activities, and the extent of the United States Govern-
ment intelligence analysis and dissemination machinery....
The subsequent publication of similar data for other fiscal
years . .. would enable a potentially hostile power to refine
its estimates of trends in the United States Government intel-
ligence efforts.

He continued:
The business of intelligence is to a large extent a painstaking
collection of data and the formation of conclusions utilizing
a multitude of bits and pieces of information. The revelation
of one such piece, which might not appear to be of significance
to anyone not familiar with the process of intelligence analy-

"Schlesinger, 2/2/76. p. 52. Mr. Schlesinger noted that. as the Intelligence
Community has "no constitueney," it tends to be "blamed for one thing or an-
other,' and "if you had an openly published figure . . . there would be pressure
within the Congress at budget mark-up time to take a 15 percent or 20 percent
whack at it just for good measure and . . . there is no way of having a public
debate about the merits of intelligence." Id. at 51-52. Mr. Schlesinger's argument
implies that Congress as a whole should not be given information because it
should not be allowed to exercise its control over the purse.
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sis (and which, therefore, might not arguably be said to be
damaging to the national security) would, when combined
with other similar data, make available ... information of
great use and which would result in significant damage to
the national security of the United States.

He provided the following example of the impact on the nation's
security of publication of the CIA's budget:

If it were learned that CIA expenditures have increased
significantly in any one given year, but that there has been
no increase in Agency personnel (apparent from traffic, cars
in the parking lots, etc.) it would be possible to make some
reasonable estimates and conclusions to the effect that, for
example, CIA had developed a costly intelligence collection
system which is technological rather than manpower inten-
sive; and that such system is operational. Knowledge readily
available at the time about reconnaissance aircraft photog-
raphy, and other technology, can result in a more accurate
analysis about a new collection system which would enable a
potentially hostile power to take steps to counter its effective-
ness . . . the development of the U-2 aircraft as an effective
collection device would not have been possible if the CIA
budget had been a matter of public knowledge. Our budget
increased significantly during the development phase of that
aircraft. That fact, if public, would have attracted atten-
tion.... If it -had been supplemented by knowledge (available
perhaps from technical magazines, industry rumor, or ad-
vanced espionage techniques) that funds were being commit-
ted to a major aircraft manufacturer and to a manufacturer
of sophisticated mapping cameras, the correct conclusion
would have been simple to draw. The U.S. manufacturers in
question ... would have become high priority intelligence
targets.... And I'm sure that the Soviets would have taken
steps earlier to acquire a capability to destroy very-high-
altitude aircraft. They did indeed take these steps, with
eventual success, but only sometime after the aircraft began
operating over their territory-that is, once they had kliowl-
edge of a U.S. intelligence project.49

A close examination of Mr. Colby's statement raises a number of
questions as to the effect of publication of the CIA's aggregate budget.
Although Mr. Colby notes that the CIA's total budget figure would
allow governments to "refine their estimates of the activities of a
major component of the United States intelligence community," he
provides no evidence of how the publication of this one figure would
increase the other government's knowledge of, for example, the clan-

Defendant's Answers to Plaintiffs Interrogatories, Halperin v. Colby, Civil
Action No. 75-0676, United States District Court for the District of Columbia,
pP. 3-5. Other knowledgeable figures have reached different conclusions about
the effect of publishing the CIA's budget. For example. Elliot Richardson,
presently Secretary of Commerce and formerly Secretary of Defense, h4s stated
that publication of the amount of the CIA's expenditures would not be damaging
to the national security.

90-784 0 - 77 - 19



286

380

destine operational activities of the CIA.5 0 There would, of course.
be some "refinement" if it were known that the CIA's budget was
$X millions rather than $X + 1 millions. Such refinement goes on at
all times, but the question is whether such a gain by hostile powers is
sufficient to justify overriding the constitutional requirement that the
American people be told how their funds are spent. Having an officially
acknowledged budget total does not signal to a hostile power manpower
levels in the Clandestine Service, let alone the number of deep cover
agents. Having an officially acknowledged aggregate figure does not
reveal the cost of a reconnaissance vehicle, let-alone its technical capa-
bility.

Mr. Colbv has maintained that onetime publication of the total
amount budgeted for the CIA would set a precedent and that informa-
tion 'revealed through successive publication would provide hostile
powers with insights into UTnited States intelligence activities.

Of particular importance is Mr. Colby's. claim that successive dis-
closures of the CIA's aggregate budget wouild eliminate the effective-
ness of major technical collection systems like the U-2. A change in the
CIA's total 'budget from one vear to the next mav be due to a number
of factors: inflation, cutbacks in activities, a major reorganization, or
long term gains in efficiency, for example. Assuming that an increase
in the CIA's budget alerted hostile powers to some change in the
Agency's activities, it would not in itself reveal what the new activity
was-a new covert action prniect, more material procurement, or an
increase in analytical capability through mechanization. For Mr.
Colbv's argument to be valid not onlv must the hostile power be able
accurately to determine what the activity is-for, instance, a new
reconnaissance system-but that power would have to gain, covertly, an
enormous amount of tightly guarded information, such as the techno-
logical capabilities of the vehicle and the surveillance systems which it
contained.51 It would seem that a hostile power able to gain that
information would be able to discover the total of the CIA's budget,
a much more widely known figure. The possibility that a hos-
tile power mav pierce all the barriers designed to limit dissemination
of closely held information cannot be used to justify denyinp, the
American people information which the Constitution guarantees them,
and which is widely published, and which must be assumed to be within
the grasp of hostile powers.

It is far from clear, moreover. that the development and introduc-
tion of a major new system will be announced by a change in the
Agency's total budget.

The CIA budget may be large enough not to change -substantially
when a new system comes on line. A preliminary analysis of past CIA
budgets has indicated that major new activities have not always re-
sulted in "bumps" and that some "bumps" in the budget still are not

w Mr. Colby's statement ignores the fact that figures for the CIA budget are
already widely publicized. although not officially confirmed. In this regard. It Is
interesting to note that the Central Intelligence Agency withdrew Its objection to
the far more detailed budget disclosure in The CIA and the Cult of Intelligence
by Victor Marchetti and John D. Marks.

" Beyond that. a hostile power would also have to have both a capability and
an Inclination to take those steps necessary to counter the system.



287

381

generally understood.52 Because of the importance of expensive tech-
nical collection systems, however, the Select Committee believes that
the "conspicuous bump" argument deserves fuller study by the future
oversight committees,53 particularly in light of the results of the publi-
cation of the aggregate figure for national intelligence recommended
by the Committee.

Finally, the claims about damage to the national security resulting
from publication of the aggregate figure for each intelligence agency
must be viewed in the light of far more detailed, and continuing, ex-
posure of the budgets of other agencies vital to the national security.
Enormous amounts of information have been provided to the public,
for instance, about the work of the Department of Defense and the
Atomic Energy Commission. Yet disclosure of funds appropriated
and expended by these agencies did not and does not reveal vital na-
tional secrets. As Senator Symington noted, "There's nothing secret
about the . . . cost of a nuclear aircraft carrier or the cost of the
C-5A." But "knowledge of the cost does not equal knowledge of how
the weapons operate or how they would be utilized." Similarly, knowl-
edge "of the overall cost of intelligence does not in any way entail the
release of information about how the various intelligence groups
function, or plan to function." 5'

E. THE ARGOLMENT THAT PUBLICATION OF AIN INFORMATION WILL
INEVITABLY RESULT iN DENTAN.DS FOR FURTHER INFORMATION

Some opponents of budget disclosure, while admitting that pub-
lishing aggregate figures for the intelligence community or intelli-
gence agencies will not harm national security, have argued that pub-
lication of such figures will inevitably lead to demands for ever more
detail. As Director Colby told the House Select Committee on Intelli-
gence:

Moreover, once the budget total is revealed, the demand for
details probably would grow. What does it include? What
does it exclude? Why did it go up? Why did it go down? Is
it worth it? How does it work?

6' One series of activities which did cause a bump in the CIA's budget was the
Agency's activities in Laos, which were clearly known to powers hostile to the
U.S. but were kept secret from the American people for many years.

5' If new systems would be revealed by "bumps" in the CIA's budget a solu-
tion other than denying all information on CIA expenditures to the American
people might be found. James Schlesinger has suggested that the published
figure could be based on actual dollars spent by the CIA rather than on the
dollars which could be spent; while obligations may fluctuate dramatically over
the years, actual outlays "tend to move smoothly over a period of years."
(Schlesinger, 2/2/76, p. 55.)

a' 117 Cong. Rec., p. S42925, remarks of Sen. Symington. As Congressman Leg-
gett of the House Armed Services Committee noted: "We have a book here, the
Committee Report of about 4000 secrets of the Department of Defense in which
they talk about the money for the SAM-D but yet do we know how the SAM-D
works? The answer is: no.

"We have the details of the money for Thailand, and it is spelled out: But do
we know what the money is actually used for? No.

"We can go through the FBI budget. Does that tell us what they are doing?
The answer is: no." (Cong. Rec., H9371, daily ed., 10/1/75, remarks of Rep.
Leggett.)
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There would be revelations ... which would gradually
reduce the unknown to a smaller and smaller part of the
total, permitting foreign intelligence services to concentrate
their efforts in the areas where we would least like to attract
their attention.

We-and I specifically mean in this instance both intelli-
gence professionals and Members of Congress-would have an
acute problem when the matter of our budget arose in the
floor of the House or Senate. Those who knew the facts would
have two unpleasant choices-to remain silent in the face of
all questions and allegations, however inaccurate, or to at-
tempt to keep the debate on accurate grounds by at least
hinting at the full story.

Mv concern that one revelation will lead to another is based
on more than a "feeling." The atomic weapons budget was
considered very sensitive, and the Manhattan Project was
concealed completely during World War II. With the estab-
lishment- of the AEC, however, the decision was made to in-
clude in the 1947 budget a one-line item for the weapons ac-
count. That limitation was short-lived. By 1974, a 15-page
breakout and discussion of the Atomic Weapons Program was
being published. Were the intelligence budget to undergo
a similar experience, major aspects of our intelligence
strategy, capabilities and successes would be revealed.55-

' William Colby testimony, House Select Committee on Intelligence, 8/4/75,
p. 122.

Senator McClellan described the consequences of publishing the total budget
for national intelligence. "That is when you intend to put the camel's nose under
the tent. That Is the beginning. That is the wedge. You say you do not want to
know all the details and how the money is spent. But, if you get the overall figures
of one billion dollars or half-a-billion dollars or five billion, or whatever, then how
are you going to know, how can you evaluate, how can you judge or make an
intelligent judgment on whether that is too much or too little, whether it is being
expended wisely or unwisely, except when you can get the details?

"How? You cannot know. And, if you receive these figures and if you end this
ignorance as to the total amount, next you will want to end the ignorance as to
the different agencies and how it is spent, and through whom it is spent. Next
will want to end the ignorance of what it is spent for. Next you want
to end the ignorance of how that intelligence is procured. There is no end to
it." (Cong Rec. S9609, daily ed., 6/4/74, remarks of Sen. McClellan.)

During the same debate Senator Humphrey noted that while he did not
oppose the purpose of the disclosure of the total budget for national Intelligence,
"the problem is It is sort of like loose string or a ball of twine, so to speak,
that starts to unravel." (Id. at S9606, remarks of Sen. Humphrey.) During a more
recent House debate on the publication of the CIA's budget, Congressman Young
described such publication as "the first baby step." (Cong. Rec. H9376, daily ed.,
10/1/75, remarks of Rep. Young.)

As James Schlesinger told the Select Committee, "But one of the problems
here is the camel's nose under the edge of the tent, and I think that that is the
fundamental problem in the area. There are very few people who can articulately
argue that the publication of those figures in and of themselves, if it stopped
there, would be harmful. The argument is that then the pressure would build
up to do something else, that once you have published for example the ...
budget. that the pressures would build up to reveal the kinds of systems that are
being bought for that money, and it is regarded as the first sten down a sliDpery
slope for those who worry about those kinds of things." (Schlesinger, 2/2/76,
p. 53.)
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There are several problems with this argument. While there obvi-
ously will be pressure, the problem as Mr. Helms agreed "is not insu-
perable." 56 For many years Congress has refused to reveal the figures
for the national intelligence budget and the aggregate budgets of the
intelligence agencies. It seems unlikely that given this past history,
Congress will suddenly reverse itself and fail to protect information
whose disclosure would harm the national security. Much more likely
is that Congress will, as Senator Church proposed, "establish very
stringent rules when it came to handling the money figures." 57

More importantly, as Congressman Koch noted:
The real fear on both sides of the aisle that some have ex-

pressed is, "Gee, if we do that, that is the first step."
Maybe it is, but, whatever the second step is, it is what this

House wants it to be, and if this House decides that this is the
last step, so be it. If the House decides that it wants to have
more information it will have to have a vote on it.

What is wrong with that? That is what is called the demo-
cratic system. We are sent here to be part of that system.58

It is instructive to note in this context the amount of budgetary
information provided on the Atomic Energy Commission. That in-
formation has constantly increased. Yet each step of the way, Con-
gress has had the opportunity to limit disclosure and chose not to. This
experience confirms congressional control over the process. More im-
portantly the national security was not harmed by disclosure of a
substantial amount of budgetary information about an agency and a
weapons program crucial to the defense of the United States.

Finally, the argument is without limits. It could be used to justify
much greater secrecy. It could be used to justify the withholding of
all information on the Defense Department because information which
the Congress wishes to protect would be threatened by pressures
caused by the publication of any information on that Department.

F. THE ARGUMENT THAT THE UNrED STATES SHouW NOT PUBLISH
INFORMATION OF ITS INTELLIGENCE BUDGET SINCE No OTHER GovERN-
MENT IN THE WORLD DOES

It has also been argued that the United States should not publish
its intelligence budget when no other government in the world does.59
Yet as Congressman Moss noted:

I point out to those Members who do not know the differ-
ence between this country and others. and the fact that we
become unique in disclosing this that, thank God, we do
become unique. We have grown great and maintained our
strength as an open society and we should continue to be an
open society to the maximum consistent with our true se-
curity requirements.

a Helms, 1/30/76, p. 39.
"Ibid.

Cong. Rec. H9359, daily ed., 10/1/75, remarks of Rep. Koch.
William Colby testimony, House Select Committee on Intelligence, 8/4/75,

p. 120.
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I do not want us to emulate the Russians or the Chinese
or even our British brethren in the operation of the various
agencies of their governments under their official secrets
acts and other areas. I want us to realize the strength that we
gain from an alert electorate and informed electorate.6°

G. SUMMARY AND CONCLUSION

The budget procedures which presently govern the Central Intelli-
gence Agency and other agencies of the intelligence community pre-
vent most Members of Congress as well as the public from knowing
how much money is spent by any of these agencies or even how much
is spent on intelligence as a whole.'In addition, most Members of
Congress and the public are deceived about the appropriations and
expenditures of other government agencies whose budgets are inflated
to conceal funds for the intelligence community. The failure to pro-
vide this information to the public and to the Congress prevents
either from effectively ordering priorities and violates Article 1, Sec-
tion 9, Clause 7, which provides that:

No Money shall be drawn from the Treasury but in Conse-
quence of Appropriations made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be published from time to time.

The Committee finds that publication of the aggregate figure for
national intelligence would begin to satisfy the constitutional require-
ment and would not damage the national security. While substantial
questions remain about the relationship between the constitutional re-
quirement and the national security, the Committee recommends the
annual publication of the aggregate figure. The Committee also rec-
ommends that any successor committees study the effects of publishing
more detailed information on the budgets of the intelligence agencies.

Cong. Rec. H9363, daily ed., 10/1/75, remarks of Rep. Moss.
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OPEN BUDGET: PROS, CONS, AND RELEVANT STATEMENTS

The question of whether budget figures for the Intelligence Community,
or more particularly the CIA, should be disclosed publicly has been de-
bated for years. Thus far, Congress has upheld the need for secrecy.
On 4 June 1974 the Senate by a vote of 55 to 33 defeated an amendment
which would have required disclosure of the total amount of funds requested
for the National Intelligence Program. On 1 October 1975 the House defeated
by a vote of 267 to 147 an attempt to require disclosure of the total dollar
figure of the Central Intelligence Agency budget. The debate is not over,
for Section 13(a)(8) of S. Res. 400 directs the Senate Select Committee
on Intelligence to study whether disclosure of amounts of funds authorized
for intelligence activities is in the public interest and to report on this question
no later than 1 July 1977. The major arguments for and against disclosure
are outlined below, as are views of the President. Vice President, the
previous Director-designate, and three former Directors.

Pro Disclosure Arguments

--The Constitution requires public accounting for all Government
expenditures. Article I, Section 9. Clause 7 states:

"No Money shall be drawn from the Treasury but in
Consequence of Appropriations made by law; and a regular
Statement and Account of the Receipts and Expenditures of
all public Money shall be published from time to time. "

Failure to publish budget figures could be construed as a prima facie
violation of this Clause.

--The reason for requiring publication of expenditures "from time to
time" in Article I, Section 9, Clause 7 was to insure that the accountings
would be complete, not rushed and inadequate because of a deadline.
According to records of the Virginia ratification convention, the supporters
of inclusion dismissed the possibility that it would be used to justify budget
secrecy.

--The public is deprived of its right to participate in the affairs of
Government because it does not have adequate information. Without
specific budget information the public cannot determine if Government
funds are being properly allocated. In addition, since funds can be
transferred from other agencies, the public cannot be sure that other
appropriations represent the true allocation of funds for that area of
concern or agency.

(291)
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--Publication of a simple budget figure for intelligence activities
would eliminate harmful speculation about spending levels and result in
public acceptance of intelligence expenditures.

--The total budget figure for the entire Intelligence Community has
not changed markedly over the past seven years. Thus, public disclosure
of the total figure would not reveal any tell-tale fluctuations which could
alert potentially hostile powers to new initiatives in collection or analyses
of intelligence.

Pro Secrecy Arguments

--Expenditures for intelligence activities are reflected in the Treasurer's
Statement and Account of Receipts. The House Appropriations Committee
in the Report on the Fiscal 1976 Defense Appropriations Bill cited a brief
which concluded that the current practice is constitutional.

-- The Constitutional debates indicate that one of the reasons for the
phrasing of the Statements and Accounts Clause was to permit secrecy in
matters which required it. There is also much historical precedent for
budget secrecy. In addition, there are similar provisions today for certain
FBI funds and for certain Navy and Atomic Energy Commission expenditures.

-- Public debate over expenditures for intelligence activities would not
be aided by disclosure of total figures. The degree of disclosure necessary
for informed public debate and eventual acceptance of such expendi-
tures would be destructive of intelligence sources and methods.

--Once a total figure is published, the pressure for more detailed dis-
closure wvill constantly increase. The growth in detail of the budget of
the Atomic Energy Commission is an example. Each new bit of information,
coupled with what is already available from other sources, may give the
experienced analyst of a potentially hostile power greater insight into the
direction, scope and nature of intelligence activities. For example, one
single fact released by the Chinese permitted U.S. intelligence analysts
to piece together a detailed history.of economic developments in China since
the Revolution.

--Once the total budget figure is placed into the legislative process, it
will be open to debate on the floor of Congress at least six times each budget
year, and the potential for harmful disclosures in these floor debates would
be enormous. During these debates, members of oversight committees will
be expected to defend the total figure and may be challenged on its component
parts. It will be difficult for them to refute unfounded claims made by those
attacking the budget without revealing sensitive information. For example,
there could be charges made on the floor that particular collection programs
were useless, or that there were excessive monies being paid certain foreign
leaders and that these funds were being wasted, etc. It would be hard for
oversight committee members to meet and fend off these attacks without
going into details and revealing sensitive matters.
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-- Publication of part of the intelligence budget would raise debate
over what was and wvas not included in the published figures, leading to
rapid erosion of the secrecy of the portions withheld. The same problems
would result from the publication of the total Agency budget, the total
Intelligence Community budget, or any other figure covering "intelligence.
Immediate demands for a precise explanation of activities covered and not
covered by the term "intelligence activities" would be made.

--Even if there have not been tell-tale fluctuations in the intelligence
budget for the past seven years, there is no guarantee that they will not
occur in the future. Moreover, there have been notable fluctuations in
the budgets of individual Community members and the Community as a
whole in earlier years which, if disclosed, could have resulted in the dis-
covery of intelligence sources and methods by potentially hostile powers.
The jump in the Agency budget resulting from the development of the U-2
is but one example. We should not destroy the protection which may be
necessary for future budgets because disclosure of recent budgets may not
have given away important information.

-- Since it is publicly acknowledged that funds for the CIA and the
Defense elements of the Intelligence Community are included within the
Defense budget, identification of the specific amounts would not give the
public additional information regarding the "actual" budgets of agencies and
departments not covered by the Defense budget. For the same reason.
Members of Congress need not fear that they are unknowingly voting funds
for CIA when they vote on any non-Defense appropriation.

Relevant Statements on Budget Disclosure

The New York Times, in a 7 July 1976 story based upon interviews
with then candidate Carter and with his aides and advisors, states that
President Carter's foreign policy program will include making public
the budget of the Central Intelligence Agency. In addition, then
President-elect Carter was present at a 23 December 1976 news conference
during which Theodore Sorensen, then CIA Director-designate, stated his
view that the CIA budget could be made public. The President has made no
public statements on this issue since his election.

The St. Paul Dispatch of 24 September 1975 reports then Senator Mondale
as calling tor limited budget disclosure of intelligence operations and as
saying that "blind" appropriations are not constitutional. The following
month, during a speech at Dennison College, then Senator Mondale stated,
"I believe we must make the budget for these clandestine activities come
out of the State Department and the Defense Department budgets and be
subject to strict impersonal (sic) authorization. "
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In his confirmation hearings as Secretary of Defense in June 1973,
former Director James Schlesinger stated that indicating the total figure
of national intelligence programs might be acceptable. He added, however,.
that he would not advocate disclosure because of the resulting risks to
intelligence sources and methods.

Former Director William Colby, during his confirmation hearings in
July 1973, stated that disclosure of a single figure would not be a security
problem but opposed the move because it would lead to further requests.
Two years later he stated his opposition to disclosure of even a total figure.

In his dealings with Congress, former Director George Bush consistently
stressed the need for budget secrecy.
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UNITED STATES ET AL. v. RICHARDSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 72-885. Argued October 10, 1973-Decided June 25, 1974

Respondent, as a federal taxpayer, brought this suit for the purpose
of obtaining a declaration of unconstitutionality of the Central
Intelligence Agency Act, which permits the CIA to account for
its expenditures "solely on the certificate of the Director . ... "
50 U. S. C. § 403j (b). The complaint alleged that the Act
violated Art. I, § 9, cl. 7, of the Constitution insofar as that clause
requires a regular statement and account of public funds. The
District Court's dismissal of the complaint for, inter alia, respond-
ent's lack of standing under Flast v. Cohen, 392 U. S. 83, was
reversed by the Court of Appeals. That court held that respond-
ent had standing as a taxpayer on the ground that he satisfied
Flast's requirements that the allegations (1) challenge an enact-
ment under the Taxing and Spending Clause of Art I, § 8, and show
(2) a "nexus" between the plaintiff's status and a specific consti-
tutional limitation on the taxing and spending power. Held:
Respondent lacks standing to maintain this suit. Pp. 171-180.

(a) Flast, which stressed the need for meeting the requirements
of Art. III, did not "undermine the salutary principle . . . estab-
lished by Frothingham [v. Mellon, 262 U. S. 447] . . . that a tax-
payer may not 'employ a federal court as a forum in which to
air his generalized grievances about the conduct of government
or the allocation of power in the Federal System."' Pp. 171-174.

(b) Respondent's challenge, not being addressed to the taxing
or spending power but to the statutes regulating the CIA's
accounting and reporting procedures, provides no "logical nexus"
between his status as "taxpayer" and the asserted failure of
Congress to require more detailed report of expenditures of the
CIA. Pp. 174-175.

(c) Respondent's claim that without Uetailed information on
the CIA's expenditures he cannot properly follow legislative or
executive action and thereby fulfill his obligations as a voter is
a generalized grievance insufficient under Frothingham or Flast
to show that "he has sustained or is immediately in danger of

(295)
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sustaining a direct injury as the result" of such action. Ex parte
Levitt, 302 U. S. 633, 634. Pp. 176-178.

465 F. 2d 844, reversed.

BURGER, C. J., delivered the opinion of the Court, in which WHITE,
BLACKMUN, POWELL, and REHNQUIST, JJ., joined. POWELL, J.,
filed a concurring opinion, post, p. 180. DOUGLAS, J., filed a dissent-
ing opinion, post, p. 197. BRENNAN, J., filed a dissenting opinion,
post, p. 235. STEWART, J., filed a dissenting opinion, in which
MARSHALL, J., joined, post, p. 202.

Solicitor General Bork argued the cause for the United
States et al. On the brief were former Solicitor General
Griswold, Assistant Attorney General Wood, Deputy
Solicitor General Lacovara, Harriet S. Shapiro, Walter H.
Fleischer, and William D. Appler.

Osmond K. Fraenkel argued the cause for respondent.
With him on the brief were Melvin L. Wulf, Burt Neu-
borne, and James 1. Kelley.

MR. CHIEF JUSTICE BURGER. delivered the opinion of
the Court.

We granted certiorari in this case to determine whether
the respondent has standing to bring an action as a
federal taxpayer' alleging that certain provisions con-
cerning public reporting of expenditures under the
Central Intelligence Agency Act of 1949, 63 Stat. 208, 50

' Respondent's complaint alleged that he was "a member of the
electorate, and a loyal citizen of the United States." At the same
time, he states that he "does not challenge the formulation of the issue
contained in the petition for certiorari." Brief for Respondent in
Opposition to Pet. for Cert. 1. The question presented there was:
"Whether a federal taxpayer has standing to challenge the provisions
of the Central Intelligence Act which provide that appropriations to
and expenditures by that Agency shall not be made public, on the
ground that such secrecy contravenes Article I, section 9, clause 7
of the Constitution." Pet. for Cert. 2.
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U. S. C. § 403a et seq., violate Art. I, § 9, cl. 7, of the Con-
stitution which provides:

"No Money shall be drawn from the Treasury, but
in Consequence of Appropriations made by Law;
and a regular Statement and Account of the Receipts
and Expenditures of all public Money shall be pub-
lished from time to time."

Respondent brought this suit in the United States
District Court on a complaint in which he recites attempts
to obtain from the Government information concerning
detailed expenditures of the Central Intelligence Agency.
According to the complaint, respondent wrote to the
Government Printing Office in 1967 and requested that
he be provided with the documents "published by the
Government in compliance with Article I, section 9, clause
(7) of the United States Constitution." The Fiscal Serv-
ice of the Bureau of Accounts of the Department of the
Treasury replied, explaining that it published the docu-
ment known as the Combined Statement of Receipts,
Expenditures, and Balances of the United States Govern-
ment. Several copies of the monthly and daily reports
of the office were sent with the letter. Respondent then
wrote to the same office and, quoting part of the CIA
Act, asked whether this statute did not "cast reflection
upon the authenticity of the Treasury's Statement."* He
also inquired as to how he could receive further infor-
mation on the expenditures of the CIA. The Bureau
of Ac9/dnts replied stating that it had no other available
information.

In another letter, respondent asserted that the CIA
Act was repugnant to the Constitution and requested
that the Treasury Department seek an opinion of the
Attorney General. The Department answered declin-
ing to seek such an opinion and this suit followed.
Respondent's complaint asked the court to "issue a perma-
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nent injunction enjoining the defendants from publishing
their 'Combined Statement of Receipts, Expenditures
and Balances of the United States Government' and
representing it as the fulfillment of the mandates of
Article I Section 9 Clause 7 until same fully complies with
those mandates." I In essence, the respondent asked the
federal court to declare unconstitutional that provision
of the Central Intelligence Agency Act which permits the
Agency to account for its expenditures "solely on the
certificate of the Director . . . ." 50 U. S. C. § 403j (b).
The only injury alleged by respondent was that he "can-
not obtain a document that sets out the expenditures
and receipts" of the CIA but on the contrary was "asked
to accept a fraudulent document." The District Court
granted a motion for dismissal on the ground respondent
lacked standing under Flast v. Cohen, 392 U. S. 83
(1968), and that the subject matter raised political ques-
tions not suited for judicial disposition.

The Court of Appeals sitting en banc, with three
judges dissenting, reversed, 465 F. 2d 844 (CA3 1972),
holding that the respondent had standing to bring this
action.' The majority relied chiefly on Flast v. Cohen,

App. 15-16. Respondent's complaint also asked for a thrce-
judge district court and this application was denied by a single
District Judge with directions to place the case on the calendar hi
the usual manner. The Court of Appeals, in the judgment under
review, ordered that, on remand, the case be considered by a three-
judge court. The District Court has granted a stay of rcspondent's
motion to convene a three-judge court, pending disposition of this
petition for writ of certiorari. On September 26, 1972, the Third
Circuit denied a petition for mandamus, filed by respondent, to
compel the immediate convening of a three-judge court.

s The majority found that the respondent had standing to bring
this suit as a taxpayer. One judge held that he had standing as
a citizen. This case was originally argued before a panel consisting
of two Circuit Judges and one District Judge sitting by designa-
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supra, and its two-tier test that taxpayer standing rests
on a showing of (a) a "logical link" between the status
as a taxpayer and the challenged legislative enactment,
i. e., an attack on an enactment under the Taxing and
Spending Clause of Art. I, § 8, of the Constitution; and
(b) a "nexus" between the plaintiff's status and a specific
constitutional limitation imposed on the taxing and
spending power. 392 U. S., at 102-103. While noting
that the respondent did not directly attack an appropria-
tions act, as did the plaintiff in Flast, the Court of Appeals
concluded that the CIA statute challenged by the respond-
ent was "integrally related," 465 F. 2d, at 853, to his ability
to challenge the appropriations since he could not question
an appropriation about which he had no knowledge.
The Court of Appeals seemed to rest its holding on an
assumption that this case was a prelude to a later case
challenging, on the basis of information obtained in this
suit, some particular appropriation for or expenditure of
the CIA; respondent stated no such an intention in his
complaint. The dissenters took a different approach
urging denial of standing principally because, in their
view, respondent alleged no specific injury but only a
general interest common to all members of the public.

We conclude that respondent lacks standing to main-
tain a suit for the relief sought and we reverse.

tion. After a second round of briefs, the Court of Appeals determined
aua 8ponte to hear the case en bane without further argument. The
District Judge sat with the Court of Appeals en bane. This point was
not raised in the question presented in the petition for certiorari but
the Solicitor General, in a footnote, called attention to the District
Judge's participation. He expressed the view that, although 28
U. -S. C. § 46 (c) limits en banc hearings to circuit judges in active
service (and any retired circuit judge who participated in the
initial hearing), the error was harmless. Brief for United States 5-6,
n. 4. In these circumstances we need not reach the question.
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As far back as Marbury v. Madison, 1 Cranch 137
(1803), this Court held that judicial power may be exer-
cised only in a case properly before it-a "case or con-
troversy" not suffering any of the limitations of the
political-question doctrine, not then moot or calling for
an advisory opinion. In Baker v. Carr, 369 U. S. 186,
204 (1962), this limitation was described in terms that
a federal court cannot

" 'pronounce any statute, either of a State or of the
United States, void, because irreconcilable with the
Constitution, except as it is called upon to adjudge
the legal rights of litigants in actual controversies.'
Liverpool Steamship Co. v. Commissioners of Emi-
gration, 113 U. S. 33, 39."

Recently in Association of Data Processing Service
Organizations, Inc. v. Camp, 397 U. S. 150 (1970), the
Court, while noting that "[g]eneralizations about stand-
ing to sue are largely worthless as such," id., at
151, emphasized that "[o]ne generalization is, however,
necessary and that is that the question of standing in the
federal courts is to be considered in the framework
of Article III which restricts judicial power to 'cases' and
'controversies."' 194

Although the recent holding of the Court in Flast v.
Cohen, supra, is a starting point in an examination of
respondent's claim to prosecute this suit as a taxpayer,
that case must be read with reference to its principal
predecessor, Frothingham v. Mellon, 262 U. S. 447
(1923). In Frothingham, the injury alleged was that
the congressional enactment challenged as unconstitu-
tional would, if implemented, increase the complain-

4397 U. S., at 151. See also K. Davis, Administrative Law Treatise
§ 22.09-6, p. 753 (Supp. 1970).
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ant's future federal income taxes.5 Denying standing,
the Frothingham Court rested on the "comparatively
minute[] remote, fluctuating and uncertain," id., at
487, impact on the taxpayer, and the failure to allege
the kind of direct injury required for standing.

"The party who invokes the [judicial] power must
be able to show not only that the statute is invalid
but that he has sustained or is immediately in dan-
ger of sustaining some direct injury as the result of
its enforcement, and not merely that he suffers in
some indefinite way in common with people gen-
erally." Id., at 488.

When the Court addressed the question of standing
in Flast, Mr. Chief Justice Warren traced what he de-
scribed as the "confusion" following Frothingham as to
whether the Court had announced a constitutional doc-
trine barring suits by taxpayers challenging federal ex-
penditures as unconstitutional or simply a policy rule
of judicial self-restraint. In an effort to clarify the
confusion and to take into account intervening devel-
opments, of which class actions and joinder under the
Federal Rules of Civil Procedure were given as exam-
ples, the Court embarked on "a fresh examination of
the limitations upon standing to sue in a federal court
and the "Application of those limitations to taxpayer
suits." 392 U. S., at 94. That re-examination led,
however, to the holding that a "taxpayer will have
standing consistent with Article III to invoke federal

5 In Frothingham, the plaintiff sought to enjoin enforcement of
the Federal Maternity Act of 1921, 42 Stat. 224, which provided for
financial grants to States with programs for reducing maternal and
infant mortality. She alleged violation of the Fifth Amendment's
Due Process Clause on the ground that the legislation encroached on
an area reserved to the States.

90-784 0 - 77 - 20
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judicial power when he alleges that congressional action
under the taxing and spending clause is in derogation
of those constitutional provisions which operate to re-
strict the exercise of the taxing and spending power."
Id., at 105-106. (Emphasis supplied.) In so holding,
the Court emphasized that Art. III requirements are the
threshold inquiry:

"The 'gist of the question of standing' is whether
the party seeking relief has 'alleged such a personal
stake in the outcome of the controversy as to as-
sure that concrete adverseness ... upon which the
court so largely depends for illumination of difficult
constitutional questions."' Id., at 99, citing Baker
v. Carr, 369 U. S., at 204.

The Court then announced a two-pronged standing
test which requires allegations: (a) challenging an
enactment under the Taxing and Spending Clause of Art.
I, § 8, of the Constitution; and (b) claiming that the
challenged enactment exceeds specific constitutional lim-
itations imposed on the taxing and spending power. 392
U. S., at 102-103. While the "impenetrable barrier to
suits against Acts of Congress brought by individuals who
can assert only the interest of federal taxpayers," id.,
at 85, had been slightly lowered, the Court made clear
it was reaffirming the principle of Frothingham pre-
cluding a taxpayer's use of "a federal court as a forum
in which to air his generalized grievances about the

-conduct of government or the allocation of power in
the Federal System." Id., at 106. The narrowness
of that holding is emphasized by the concurring
opinion of MR. JUSTICE STEWART in Flast:

"In concluding that the appellants therefore have
standing to sue, we do not undermine the salutary
principle, established by Frothingham and reaffirmed
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today, that a taxpayer may not 'employ a federal
court as a forum in which to air his generalized
grievances about the conduct of government or the
allocation of power in the Federal System."' Id.,
at 114.

II

Although the Court made it very explicit in Flast
that a "fundamental aspect of standing" is that it
focuses primarily on the party seeking to get his com-
plaint before the federal court rather than "on the
issues he wishes to have adjudicated," id., at 99, it made
equally clear that

"in ruling on [taxpayer] standing, it is both appro-
priate and necessary to look to the substantive issues
for another purpose, namely, to determine whether
there is a logical nexus between the status asserted
and the claim sought to be adjudicated." Id., at
102.6

We therefore turn to an examination of the issues sought
to be raised by respondent's complaint to determine
whether he is "a proper and appropriate party to invoke
federal judicial power," ibid., with respect to those issues.

We need not and do not reach the merits of the con-
stitutional attack on the statute; our inquiry into the
"substantive issues" is for the limited purpose inditak-d
above. The mere recital of the respondent's claims and
an examination of the statute under attack demon-
strate how far he falls short of the standing criteria of
Flwat and how neatly he falls within the Frothinghac.

* In some cases, the operative effect of this "look at the substan-
tive issues" could lead to the conclusion that the "substantive issues"
were nonjusticiable and in consequence no one would have standing.
See Gilligan v. Morgan, 413 U. S. 1, 9 (1973); Flast v. Cohen, 392
U. S. 83, 95. (1968); Poe v. Ullman, 367 U. S. 497, 508-509 (1961).
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holding left undisturbed. Although the status he rests
on is that he is a taxpayer, his challenge is not ad-
dressed to the taxing or spending power, but to the
statutes regulating the CIA, specifically 50 U. S. C.
§403j (b). That section provides different account-
ing and reporting requirements and procedures for the
CIA, as is also done with respect to other governmental
agencies dealing in confidential areas.7

Respondent makes no claim that appropriated funds
are being spent in violation of a "specific constitutional
limitation upon the ... taxing and spending power .... "
392 U. S., at 104. Rather, he asks the courts to compel
the Government to give him information on precisely
how the CIA spends its funds. Thus there is no "logical
nexus" between the asserted status of taxpayer and
the claimed failure of the Congress to require the
Executive to supply a more detailed report of the expen-
ditures of that agency.8

The question presented thus is simply and narrowly
whether these claims meet the standards for taxpayer
standing set forth in Flast; we hold they do not.
Respondent is seeking "to employ a federal court as a
forum in which to air his generalized grievances about
the conduct of government." 392 U. S., at 106. Both
Frothingham and Flast, supra, reject that basis for
standing.

"See 28 U. S. C. §537 (Federal Bureau of Investigation); 31
U. S. C. § 107 (foreign affairs); 42 U. S. C. § 2017 (b) (Atomic
Energy Commission).

"Congress has taken notice of the need of the public for more
information concerning governmental operations, but at the same
time it has continued traditional restraints on disclosure of con-
fidential information. See Freedom of Information Act, 5 U. S. C.
§ 552; Environmental Protection Agency v. Mink, 410 U. S. 73
(1973).
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III
The Court of Appeals held that the basis of taxpayer

standing
"need not always be the appropriation and the spend-
ing of [taxpayer's] money for an invalid purpose.
The personal stake may come from an injury in fact
even if it is not directly economic in nature. Associ-
ation of Data Processing Organizations, Inc. v. Camp,
[397 U. S. 150,] 154 (1970)." 465 F. 2d, at 853.9

The respondent's claim is that without detailed infor-
mation on CIA expenditures-and hence its activities-
he cannot intelligently follow the actions of Congress
or the Executive, nor can he properly fulfill his obligations
as a member of the electorate in voting for candidates
seeking national office.

This is surely the kind of a generalized grievance
described in both Frothingham and Flast since the im-

D The Court of Appeals thus appeared to rely on Association of
Data Processing Service Organizations, Inc. v. Camp, 397 U. S. 150
(1970). Abstracting some general language of that opinion from the
setting and controlling facts of that case, the Court of Appeals over-
looked the crucial factor that standing in that case arose under a spe-
cific statute, Bank Service Corporation Act of 1962, 76 Stat. 1132, 12
U. S. C. § 1861. The petitioners in Data Processing alleged com-
petitive economic injury to private business enterprise due to a rul-
ing by the Comptroller of the Currency permitting national banks to
sell their data processing services to other banks and to bank cus-
tomers whose patronage the data processing companies sought. We
recognized standing for those private business proprietors who were
engaged in selling the same kind of services the Comptroller allowed
banks to sell; we held only that the claims of impermissible competi-
tion were "arguably . . . within the zone of interests protected" by § 4
of the Bank Service Corporation Act. 397 U. S., at 156. In short,
Congress had provided competitor standing. The Court saw no
indication that Congress had sought to preclude judicial review of
administrative rulings of the Comptroller of the Currency as to the
limitations Congress placed on national banks.
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pact on him is plainly undifferentiated and "common to

all members of the public." Ex parte L6vitt, 302 U. S.
633, 634 (1937); Laird v. Tatum, 408 U. S. 1,13 (1972).
While we can hardly dispute that this respondent has a

genuine interest in the use of funds and that his interest

may be prompted by his status as a taxpayer, he has not

alleged that, as a taxpayer, he is in danger of suffering

any particular concrete injury as a result of the operation
of this statute. As the Court noted in Sierra Club v.

Morton, 405 U. S. 727 (1972):

"[A] mere 'interest in a problem,' no matter how
longstanding the interest and no matter how quali-

fied the organization is in evaluating the problem,
is not sufficient by itself to render the organization

'adversely affected' or 'aggrieved' within the meaning
of the APA." Id., at 739.

Ex parte Levitt, supra, is especially instructive. There

L6vitt sought to challenge the validity of the commission

of a Supreme Court Justice who had been nominated and
confirmed as such while he was a member of the Senate.

L6vitt alleged that the appointee had voted for an in-

crease in the emoluments provided by Congress for Jus-

tices of the Supreme Court during the term for which he
was last elected to the United States Senate. The claim

was that the appointment violated the explicit prohibition

of Art. I, § 6, cl. 2, of the Constitution." The Court dis-

posed of Levitt's claim, stating:

"It is an established principle that to entitle a
private individual to invoke the judicial power to de-

termine the validity of executive or legislative action

he must show that he has sustained or is immedi-

10 "No Senator or Representative shall, during the Time for which
he was elected, be appointed to any civil Office under the Authority
of the United States, which shall have been created, or the Emolu-
ments whereof shall have been encreased during such time ...
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ately in danger of sustaining a direct injury as the
result of that action and it is not sufficient that
he has merely a general interest common to all
members of the public." 302 U. S., at 634. (Em-
phasis supplied.)

Of course, if Levitt's allegations were true, they made out
an arguable violation of an explicit prohibition of the
Constitution. Yet even this was held insufficient to
support standing because, whatever LUvitt's injury, it
was one he shared with "all members of the public."
Respondent here, like the petitioner in Levitt, also fails
to clear the threshold hurdle of Baker v. Carr, 369 U. S.,
at 204. See supra, at 171, and Flast, supra."

"1 Although we need not reach or decide precisely what is meant
by "a regular Statement and Account," it is clear that Congress has
plenary power to exact any reporting and accounting it considers
appropriate in the public interest. It is therefore open to serious
question whether the Framers of the Constitution ever imagined
that general directives to the Congress or the Executive would be
subject to enforcement by an individual citizen. While the avail-
able evidence is neither qualitatively nor quantitatively conclusive,
historical analysis of the genesis of cl. 7 suggests that it was in-
tended to permit some degree of secrecy of governmental opera-
tions. The ultimate weapon of enforcement available to the Con-
gress would, of course, be the "power of the purse." Independent
of the statute here challenged by respondent, Congress could grant
standing to taxpayers or citizens, or both, limited, of course, by
the "cases" and "controversies" provisions of Art. III.

Not controlling, but surely not unimportant, are nearly two cen-
turies of acceptance of a reading of cl. 7 as vesting in Congress
plenary power to spell out the details of precisely when and with
what specificity Executive agencies must report the expenditure of
appropriated funds and to exempt certain secret activities from
comprehensive public, reporting. See 2 M. Farrand, The Records of
the Federal Convention of 1787, pp. 618-619 (1911); 3 id., at 326-
327; 3 J. Elliot, Debates on the Federal Constitution 462 (1836);
D. Miller, Secret Statutes of the United States 10 (1918).
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It can be argued that if respondent is not permitted
to litigate this issue, no one can do so. In a very real
sense, the absence of any particular individual or class to
litigate these claims gives support to the argument that
the subject matter is committed to the surveillance of
Congress, and ultimately to the political process. Any
other conclusion would mean that the Founding Fathers
intended to set up something in the nature of an Athenian
democracy or a New England town meeting to oversee
the conduct of the National Government by means of
lawsuits in federal courts. The Constitution created a
representative Government with the representatives di-
rectly responsible to their constituents at stated periods
of two, four, and six years; that the Constitution does not
afford a judicial remedy does not, of course, completely
disable the citizen who is not satisfied with the "ground
rules" established by the Congress for reporting expendi-
tures of the Executive Branch. Lack of standing within
the narrow confines of Art. III jurisdiction does not im-
pair the right to assert his views in the political forum or
at the polls. Slow, cumbersome, and unresponsive though
the traditional electoral process may be thought at times,
our system provides for changing members of the
political branches when dissatisfied citizens convince a
sufficient number of their fellow electors that elected
representatives are delinquent in performing duties
committed to them.

As our society has become more complex, our numbers
more vast, our lives more varied, and our resources more
strained, citizens increasingly request the intervention of
the courts on a greater variety of issues than at any period
of our national development. The acceptance of new cate-
gories of judicially cognizable injury has not eliminated/
the basic principle that to invoke judicial power the
claimant must have a "personal stake in the outcome,"
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Baker v. Carr, supra, at 204, or a "particular, concrete
injury," Sierra Club, supra, at 740-741, n. 16, or "a direct
injury," Ex parte Levitt, supra, at 634; in short, some-
thing more than "generalized grievances," Flast, supra, at
106. Respondent has failed to meet these fundamental
tests; accordingly, the judgment of the Court of Appeals

is - . Reversed.

[For dissenting opinion of MR. JUSTICE BRENNAN, see
post, p. 235.]

MR. JUSTICE POWELL, concurring.

I join the opinion of the Court because I. am in accord
with most of its analysis, particularly insofar as it relies
on traditional barriers against federal taxpayer or citizen
standing. And I agree that Flast v. Cohen, 392 U. S. 83
(1968), which set the boundaries for the arguments of
the parties before us, is the most directly relevant prece-
dent and quite correctly absorbs a major portion of the
Court's attention. I write solely to indicate that I would
go further than the Court and would lay to rest the
approach undertaken in Flast. I would not overrule
Flast on its facts, because it is now settled that federal
taxpayer standing exists in Establishment Clause cases.
I would not, however, perpetuate the doctrinal confusion
inherent in the Flast two-part "nexus" test. That test
is not a reliable indicator of when a federal taxpayer
has standing, and it has no sound relationship to the
question whether such a plaintiff, with no other interest
at stake, should be allowed to bring suit against one of
the branches of the Federal Government. In my opinion,
it should be abandoned.

I
My difficulties with Flast are several. The opinion

purports to separate the question of standing from
the merits, id., at 99-101, yet it abruptly returns to
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the substantive issues raised by a plaintiff for the purpose
of determining "whether there is a logical nexus between
the status asserted and the claim sought to be adjudi-
cated." Id., at 102. Similarly, the opinion distinguishes
between constitutional and prudential limits on standing.
Id., at 92-94, 97. I find it impossible, however, to deter-
mine whether the two-part "nexus" test created in Flast
amounts to a constitutional or a prudential limitation,
because it has no meaningful connection with the Court's
statement of the bare-minimum constitutional require-
ments for standing.

Drawing upon Baker v. Carr, 369 U. S. 186, 204 (1962),
the Court in Flast stated the " 'gist of the question of
standing"' as "whether the party seeking relief has 'alleged
such a personal stake in the outcome of the controversy
as to assure that concrete adverseness which sharpens the
presentation of issues upon which the court so largely
depends for illumination of difficult constitutional ques-
tions."' 392 U. S., at 99. As the Court today notes,
ante, at 173, this is now the controlling definition of the
irreducible Art. III case-or-controversy requirements
for standing.' But, as Mr. Justice Harlan pointed out

' See also, e. g, Barlow v. Collins, 397 U. S. 159, 170-171 (1970)
(BRENNAN, J., dissenting); Scott, Standing in the Supreme
Court-A Functional Analysis, 86 Harv. L. Rev. 645, 658 (1973).
The test announced in Baker and reiterated in Flast reflects how far
the Court has moved in recent years in relaxing standing restraints.
In Frothingham v. Mellon, 262 U. S. 447 (1923), for example, the
Court declared that to permit a federal taxpayer suit "would be not to
decide a judicial controversy, but to assume a position of authority
over the governmental acts of another and co-equal department,
an authority which plainly we do not possess." Id., at 489. And
in denying standing to citizens and taxpayers seeking to bring suit
to invalidate the Nineteenth Amendment in Fairchild v. Hughes,
258 U. S. 126 (1922), the Court stated:
"It is frankly a proceeding to have the Nineteenth Amendment
declared void. In form it is a bill in equity; but it is not a case
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in his dissent in Flast, 392 U; S., at 116 et seq., it is im-
possible to see how an inquiry about the existence of
"concrete adverseness" is furthered by an application of
the Flast test.

Flast announced the following two-part "nexus" test:
"The nexus demanded of federal taxpayers has

two aspects to it. First, the taxpayer must estab-
lish a logical link between that status and the type
of legislative enactment attacked. Thus, a taxpayer
will be a proper party to allege the unconstitution-
ality only of exercises of congressional power under
the taxing and spending clause of Art. I, § 8, of the
Constitution. It will not be sufficient to allege an
incidental expenditure of tax funds in the adminis-
tration of an essentially regulatory statute....
Secondly, the taxpayer must establish a nexus
between that status and the precise nature of the
constitutional infringement alleged. Under this
requirement, the taxpayer must show that the chal-
lenged enactment exceeds specific constitutional
limitations imposed upon the exercise of the con-
gressional taxing and spending power and not sim-
ply that the enactment is generally beyond the
powers delegated to Congress by Art. I, § 8. When
both nexuses are established, the litigant will have
shown a taxpayer's stake in the outcome of the con-
troversy and will be a proper and appropriate party
to invoke a federal court's jurisdiction." Id., at
102-103.

Relying on history, the Court identified the Establish-
ment Clause as a specific constitutional limitation upon
the exercise by Congress of the taxing and spending power

within the meaning of § 2 of Article III of the Constitution .
Id., at 129.



312

UNITED STATES v. RICHARDSON 183

166 POWELL, J., cOncurring

conferred by Art. I, § 8. 392 U. S., at 103-105. On the
other hand, the Tenth Amendment, and apparently the
Due Process Clause of the Fifth Amendment, were de-
termined not to be such "specific" limitations. The
bases for these determinations are not wholly clear, but
it appears that the Court found the Tenth Amendment
addressed to the interests of the States, rather than of
taxpayers, and the Due Process Clause no protection
against increases in tax liability. Id., at 105.

In my opinion, Mr. Justice Harlan's critique of the Flast
"nexus" test is unanswerable. As he pointed out, "the
Court's standard for the determination of standing [i. e.,
sufficiently concrete adverseness] and its criteria for the
satisfaction of that standard are entirely unrelated." Id.,.
at 122. Assuming that the relevant constitutional
inquiry is the intensity of the plaintiff's concern, as the
Court initially posited, id., at 99, the Flast criteria "are
not in any sense a measurement of any plaintiff's interest
in the outcome of any suit." Id., at 121 (Harlan, J., dis-
senting). A plaintiff's incentive to challenge an expendi-
ture does not turn on the "unconnected fact" that it
relates to a regulatory rather than a spending program,
id., at 122, or on whether the constitutional provision on
which he relies is a "specific limitation" upon Congress'
spending powers. Id., at 123.2

2 Mr. Justice -Harlan's criticisms of the Court's analysis in Fia8t
have been echoed by several commentators. E. g., Scott, supra, n. 1,
at 660-662; Davis, Standing: Taxpayers and Others, 35 U. Chi. L.
Rev. 601, 604-607 (1968). As Professor Scott notes:
"[The Flast 'nexus' test] can be understood as an expedient by a
court retreating from the absolute barrier of Frothingham, but not
sure of how far to go and desirous of a formula that would enable
it to make case by case determinations in the future. By any
other standard, however, it is untenable." 86 Harv. L. Rev., at 661.
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The ambiguities inherent in the Flast "nexus" limita-
tions on federal taxpayer standing are illustrated by this
case. There can be little doubt about respondent's fervor
in pursuing his case, both within administrative channels
and at every level of the federal courts. The intensity of
his interest appears to bear no relationship to the fact
that, literally speaking, he is not challenging directly a
congressional exercise of the taxing and spending power.
On the other hand, if the involvement of the taxing and
spending power has some relevance, it requires no great
leap in reasoning to conclude that the Statement and
Account Clause, Art. I, § 9, cl. 7, on which respondent
relies, is inextricably linked to that power. And that
Clause might well be seen as a "specific" limitation on
congressional spending. Indeed, it could be viewed as
the most democratic of limitations. Thus, although the
Court's application of Flast to the instant case is probably
literally correct, adherence to the Flast test in this in-
stance suggests, as does Flast itself, that the test is not
a sound or logical limitation on standing.
* The lack of real meaning and of principled content in
the Flast "nexus" test renders it likely that it will in time
collapse of its own weight, as. MR. JUSTIx DOUGLAS pre-
dicted in his concurring opinion in thaticase. 392 U. S.,
at 107. This will present several options for the Court.
It may either reaffirm pre-Flast prudential limitations
on federal and citizen taxpayer standing; attempt new
doctrinal departures in this area, as would MR. JUSTICE
STEWART, post, at 203-204; or simply drop standing bar-
riers altogether, as, judging by his concurring opinion in
Flast, supra, and his dissenting opinion today, would MR.
JUsTIcE DOUGLAS.3 I believe the first option to be the

3But see Scripps-Howard Radio, Inc. v. FCC, 316 U. S. 4, 18,
20-21 (1942) (DoUGLAs, J., dissenting). Mit. JUSTICE BRENNAN'S
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appropriate course, for reasons which may be emphasized
by noting the difficulties I see with the other two. And,
while I do not disagree at this late date with the Baker v.
Carr statement of the constitutional indicia of standing,
I further believe that constitutional limitations are not
the only pertinent considerations.

II
MR. JUSTICE STEWART, joined by MR. JUSTICE MAR-

SHALL, would grant citizen or taxpayer standing under
those clauses of the Constitution that impose on the
Federal Government "an affirmative duty" to do some-
thing on behalf of its citizens and taxpayers. Post, at
203-204. Although he distinguishes between an affirma-
tive constitutional duty and a "constitutional prohibi-
tion" for purposes of this case, post, at 202, it does not
follow that MR. JUSTICE STEWART would deny federal
taxpayer standing in all cases involving a constitutional
prohibition, as his concurring opinion in Flast makes
clear.' Rather, he would find federal taxpayer standing,

view, see post, at 237-238, that federal taxpayers are able to meet the
"injury-in-fact" test that he articulated in Barlow v. Collins, 397 U. S.,
at 167-173, rendersQ;is position, for me at least, indistinguishable
from- that of MR. JUSTICE DOUGLAS. Furthermore, I think that
MR. JUSTICE BRENNAN has modified the standard he identified in
Barlow by finding it satisfied in this case. It is a considerable step
from the "distinctive and discriminating" economic injury alleged in
Barlow, see id., at 172 n. 5, to the generalized interest of a taxpayer
or citizen, as MR. JUSTICE BRENNAN appears to have acknowledged in
his opinion in that case. Ibid.

4 In Flast v. Cohen, 392 U. S. 83 (1968), MR. JUSTICE STEWART
based his concurrence in the majority's opinion on the view that the
Establishment Clause constitutes an explicit prohibition on the taxing
and spending power:
"Because that clause plainly prohibits taxing and spending in aid
of religion, every taxpayer can claim a personal constitutional right
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and perhaps citizen standing, in all cases based on consti-
tutional clauses setting forth an affirmative duty and in
unspecified cases where the constitutional clause at issue
may be seen as a plain or explicit prohibition.

For purposes of determining whether a taxpayer or
citizen has standing to challenge the actions of the Fed-
eral Government, I fail to perceive a meaningful distinc-
tion between constitutional clauses that set forth duties
and those that set forth prohibitions.' In either instance,
the relevant inquiry is the same-may a plaintiff, relying
on nothing other than citizen or taxpayer status, bring
suit to adjudicate whether an entity of the Federal Gov-
ernment is -carrying out its responsibilities in conform-
ance with the requirements of the Constitution? A
taxpayer's or citizen's interest in and willingness to
pursue with vigor such a suit would not turn on whether
the constitutional clause at issue imposed a duty on the
Government to do something for him or prohibited the
Government from doing something to him. Prohibitions
and duties in this context are opposite sides of the
same coin. Thus, I do not believe that the inquiry
whether federal courts should entertain public actions is

not to be taxed for the support of a religious institution. The
present case is thus readily distinguishable from Frothingham v.
Mellon, 262 U. S. 447, where the taxpayer did not rely on an
explicit constitutional prohibition but instead questioned the scope
of the powers delegated to the national legislature by Article I of
the Constitution." 392 U. S., at 114. (Emphasis supplied.)

5 One commentator, who espouses a broadening of standing in
what he refers to as "public actions," apparently shares this diffi-
culty. See L. Jaffe, Judicial Control of Administrative Action 484
(1965):
"[The ability of a taxpayer or citizen to bring a public action]
should not depend on whether the questioned official conduct is of
a positive or negative character, that is, whether it consists of the
performance of an improper act or the failure to fulfill a duty."
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advanced by line drawing between affirmative duties and
prohibitions.'

In short, in my opinion my Brother STEWART'S view
fails to provide a meaningful stopping point between an
all-or-nothing position with regard to federal taxpayer
or citizen standing. In this respect, it shares certain of
the deficiencies of Flast. I suspect that this may also
be true of any intermediate position in this area. MR.
JUSTICE DOUGLAS correctly discerns, I think, that the
alternatives here as a matter of doctrine are essentially
bipolar. His preference is clear: "I would be as
liberal in allowing taxpayers standing to object to...
violations of the First Amendment as I would in
granting standing to people to complain of any invasion

0 Such an approach. might well lead to problems, of classifica-
tion that would divert attention from the fundamental question
of whether public actions are an appropriate matter for the
federal courts. And, if distinctions between constitutional prohi-
bitions and duties are to make a difference, there are certain
to be some incongruous rules as to when such a public action may
be brought. This is apparent when one attempts to categorize
the provisions of the Constitution primarily addressed at limiting
the powers of the National Government-Art. I, § 9, and the Bill
of Rights. All of the clauses of Art. I, § 9, except the seventh, which
is at issue here, are stated as prohibitions. In fact the seventh
clause is in part a prohibition against expenditures of public money
in the absence of appropriations and in part an affirmative duty to
publish periodically an account of such expenditures. The rationale
for according special treatment solely to one-half of Art. I, § 9,
cl. 7, and not to the other and not to the remaining clauses of
Art. I, § 9, is not immediately apparent.

The same observation may be made of the Bill of Rights. The
First Amendment through the Fifth, the Eighth, and possibly the
Tenth are stated in terms of prohibitions. The Sixth Amendment
and portions of the Seventh can be classified as duties. The Ninth
defies classification. Rational rules for standing in public actions
are, it seems to me, unlikely to emerge from an effort to make the
format of a particular Amendment determinative..
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of their rights under the Fourth Amendment or the
Fourteenth or under any other guarantee in the Con-
stitution itself or in the Bill of Rights." Flast v. Cohen,
392 U. S., at 114 (concurring opinion). My view is
to the contrary.

III
Relaxation of standing requirements is directly related

to the expansion of judicial power.' It seems to me
inescapable that allowing unrestricted taxpayer or citizen
standing would significantly alter the allocation of power
at the national level, with a shift away from a democratic
form of government. I also believe that repeated and
essentially head-on confrontations between the life-
tenured branch and the representative branches of gevern-
ment will not, in the long run, be beneficial to either. The
public confidence essential to the former and the vitality
critical to the latter may well erode if we do not exercise
self-restraint in the utilization of our power to negative
the actions of the other branches. We should be ever
mindful of the contradictions that would arise if a democ-
racy were to permit general oversight of the elected
branches of government by a nonrepresentative, and in
large measure insulated, judicial branch.8 Moreover, the

fOne commentator predicted this phenomenon and its possible
implications at the outset of the past decade of dramatic changes
in standing doctrine:
"[J]udicial power expands as the requirements of standing are
relaxed. . . . [I]f the so-called public action . . . were allowed
with respect to constitutional challenges to legislation, then the
halls of Congress and of the state legislatures would become with
regularity only Act I of any contest to enact legislation involving
public officials in its enforcement or application. Act II would,
with the usual brief interlude, follow in the courts. . . ." Brown,
Quis Custodiet Ipsos Custodes ?-The School-Prayer Cases, 1963
Sup. Ct. Rev. 1, 15-16.

B Cf. A. Bickel, The Least Dangerous Branch 122 (1962).

90-784 0 - 77 - 21
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argument that the Court should allow unrestricted tax-
payer or citizen standing underestimates the ability of the
representative branches of the Federal Government to
respond to the citizen pressure that has been re-
sponsible in large measure for the current drift toward ex-
panded standing. Indeed, taxpayer or citizen advocacy,
given its potentially broad base, is precisely the type of
leverage that in a democracy ought to be employed
against the branches that were intended to be responsive
to public attitudes about the appropriate operation of
government. "We must as judges recall that, as Mr.
Justice Holmes wisely observed, the other branches of
the Government 'are ultimate guardians of the liberties
and welfare of the people in quite as great a degree as
the courts.' Missouri, Kansas & Texas R. Co. v. May,,
194 U. S. 267, 270." Flast v. Cohen, 392 U. S., at 131
(Harlan, J., dissenting).

Unrestrained standing in federal taxpayer or citizen
suits would create a remarkably illogical system of judi-
cial supervision of the coordinate branches of the Fed-
eral Government. Randolph's proposed Council of Re-
vision, which was repeatedly rejected by the Framers,
at least had the virtue of being systematic; every law
passed by the legislature automatically would have been
previewed by the Judiciary before the law could take
effect.9 On the other hand, since the Judiciary cannot

Randolph's Resolutions, also referred to as the Virginia Plan,
served as the "matrix" for the document ultimately developed by
the Constitutional Convention. See 1 J. Goebel, History of the
Supreme Court of the United States 204 (1971). The eighth of Mr.
Randolph's 15 proposals was as follows:

"8. Resd. that the Executive and a convenient number of the
National Judiciary, ought to compose a council of revision with
authority to examine every act of the National Legislature before
it shall operate, & every act of a particular Legislature before a
Negative thereon shall be final; and that the dissent of the said
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select the taxpayers or citizens who bring suit or the
nature of the suits, the allowance of public actions would
produce uneven and sporadic review, the quality of which

Council shall amount to a rejection, unless the Act of the National
Legislature be again passed, or that of a particular Legislature be
again negatived by [an unspecified number) of the members of
each branch." 1 M. Farrand, The Records of the Federal Conven-
tion of 1787, p. 21 (1911) (hereafter Farrand).
See 1 J. Elliot, Debates on the Federal Constitution 144
(1836). Madison ably supported the proposal, but it was defeated
on three separate votes. 1 Farrand 140, 2 Farrand 71-72, 298.

The analogy between the proposed Council of Revision and un-
restricted taxpayer or citizen standing is not complete. For ex-
ample, Randolph proposed to link the Judiciary directly to the
Executive, in large measure to enhance the Executive and to pro-
tect it from legislative encroachments. See, e. g., I Farrand 108,
138; 2 Farrand 74, 79. Thus, reliance on the Framers' rejection
of the Council must be approached with caution. Nevertheless,
the arguments advanced at the Convention in support of and in
opposition to the Council provide an interesting parallel to present
contentions regarding unrestrained public actions. For example,
Madison spoke of the " good" that would "proceed from the perspi-
cuity, the conciseness, and the systematic character wch. the Code
of laws wd. receive from the Judiciary talents." 1 Farrand 139.
He declared that the proposal would be useful "to restrain the
Legislature from encroaching on the other co-ordinate Departments,
or on the rights of the people at large; or from passing laws unwise
in their principle, or incorrect in their form . .. ," ibid., and that
such a system would be "useful to the Community at large as an
additional check" against unwise legislative measures. 2 Farrand
74. Those opposed to the proposal, including Gerry, Martin, and
Rutledge, preferred to rely "on the Representatives of the people
as the guardians of their Rights & interests." Id., at 75. Judges
were not presumed "to possess any peculiar knowledge of the mere
policy of public measures . . . ," id., at 73, or any "higher ... degree"
,of knowledge of mankind and of "Legislative affairs . . . ." Id,
at 76. It was "necessary that the Supreme Judiciary should have
the confidence of the people . . . ," id., at 76-77, and this would
"soon be lost, if they are employed in the task of remonstrating
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would be influenced by the resources and skill of the
particular plaintiff. And issues would be presented in
abstract form, contrary to the Court's recognition that
"judicial review is effective largely because it is not avail-
able simply at the behest of a partisan faction, but is
exercised only to remedy a particular, concrete injury."
Sierra Club v. Morton, 405 U. S. 727, 740-741, n. 16
(1972). °

The power recognized in Marbury v. Madison, 1 Cranch
137 (1803), is a potent one. Its prudent use seems to
me incompatible with unlimited notions of taxpayer and
citizen standing. Were we to utilize this power as indis-
criminately as is now being urged, we may witness efforts
by the representative branches drastically to curb its use.
Due to what many have regarded as the unresponsive-
ness of the Federal Government to recognized needs or
serious inequities in our society, recourse to the federal
courts has attained an unprecedented popularity in recent
decades. Those courts have often acted as a major
instrument of social reform. But this has not always
been the case, as experiences under the New Deal illus-
trate. The public reaction to the substantive due process
holdings of the federal courts during that period requires
no elaboration, and it is not unusual for history to repeat
itself.

agst. popular measures of the Legislature." Id., at 77. Moreover,
the "Judges ought never to give their opinion on a law till it comes
before them." Id., at 80.

The arguments adduced at the Convention in opposition to the
Council of Revision ultimately prevailed. I believe that analogous
arguments should guide us in refusing as a general matter to
entertain public actions.

'I Some Western European democracies have experimented with
forms of constitutional judicial review in the abstract, see, e. 9.,
M. Cappelletti, Judicial Review in the Contemporary World 71-72
(1971), but that has not been our experience, and I think for good
reasons. Cf. Bickel, supra, n. 8, at 115-116.
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Quite apart from this possibility, we risk a progressive
impairment of the effectiveness of the federal courts if
their limited resources are diverted increasingly from
their historic role to the resolution of public-interest suits
brought by litigants who cannot distinguish themselves
from all taxpayers or all citizens. The irreplaceable value
of the powver articulated by Mr. Chief Justice Marshall
lies in the protection it has afforded the constitutional
rights and liberties of individual citizens and minority
groups against oppressive or discriminatory government
action. It is this role, not some amorphous general
supervision of the operations of government, that has
maintained public esteem for the federal courts and has
permitted the peaceful coexistence of the countermajori-
tarian implications of judicial review and the democratic
principles upon which our Federal Government in the
final analysis rests.

The considerations outlined above underlie, I believe,
the traditional hostility of the Court to federal taxpayer
or citizen standing where the plaintiff has nothing at
stake other than his interest as a taxpayer or citizen. It
merits noting how often and how unequivocally the Court
has expressed its antipathy to efforts to convert the Judi-
ciary into an open forum for the resolution of political or
ideological disputes about the performance of govern-
ment. See, e. g., Ex parte Levitt, 302 U. S. 633, 634
(1937); Frothingham v. Mellon, 262 U. S. 447, 488
(1923); 12 Fairchild v. Hughes, 258 U. S. 126, 129

1"It is an established principle that to entitle a private indi-
vidual to invoke the judicial power to determine the validity of
executive or legislative action he must show that he has sustained
or is immediately in danger of sustaining a direct injury as the
result of that action and it is not sufficient that he has merely a
general interest common to all members of the public."

1" "The party who invokes the power [of the Judiciary to declare
a statute unconstitutional] must be able to show not only that the
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(1922); Tyler v. Judges of Court of Registration, 179
U. S. 405, 406 (1900). 4 These holdings and declarations
reflect a wise view of the need for judicial restraint if we
are to preserve the Judiciary as the branch "least dan-
gerous to the political rights of the Constitution
Federalist No. 78, p. 483 (Lodge ed. 1908).

To be sure standing barriers have been substantially
lowered in the last three decades. The Court has
confirmed the power of Congress to open the federal
courts to representatives of the public interest through
specific statutory grants of standing. E. g., FCC v.
Sanders Bros. Radio Station, 309 U. S. 470 (1940);
Scripps-Howard Radio, Inc. v. FCC, 316 U. S. 4 (1942);
Flast v. Cohen, 392 U. S., at 130-133 (Harlan, J., dis-
senting); Trafficante v. Metropolitan Life Insurance Co.,
409 U. S. 205,212 (1972) (WHITE, J., concurring). Even
in the absence of specific statutory grants of standing,
economic interests that at one time would not have con-
ferred standing have been re-examined and found suffi-
cient. Compare, e. g., Association of Data Processing Serv-
ice Organizations, Inc. v. Camp, 397 U. S. 150 (1970), and

statute is invalid but that he has sustained or is immediately in
danger of sustaining some direct injury as the result of its enforce-
ment, and not merely that he suffers in some indefinite way in
common with people generally."

13 "[Standing will be denied where a plaintiff] has only the right,
possessed by every citizen, to require that the Government be ad-
ministered according to law and that the public moneys be not
wasted."

14 "Save in a few instances where, by statute or the settled practice
of the courts, the plaintiff is permitted to sue for the benefit of
another, he is bound to show an interest in the suit personal to
himself, and even in a proceeding which he prosecutes for the
benefit of the public, as, for example, in cases of nuisance, he must
generally aver an injury peculiar to himself, as distinguished from
the great body of his fellow citizens."
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Barlow v. Collins, 397 U. S. 159 (1970), with, e. g., Tennes-
see Electric Power Co. v. TVA, 306 U. S. 118 (1939),
and Alabama Power Co. v. Ickes, 302 U. S. 464 (1938).
See also Investment Co. Institute v. Camps 401 U. S. 617
(1971); Arnold Tours, Inc. v. Camp, 400 U. S. 45 (1970).
Noneconomic interests have been recognized. E. g.,
Baker v. Carr, 369 U. S. 186 (1962); Sierra Club v. Mor-
ton, 405 U. S. 727 (1972). A stringently limited excep-
tion for federal taxpayer standing has been created. Flast
v. Cohen,supra. The concept of particularized injury has
been dramatically diluted. E. g., United States v.
SCRAP, 412 U. S. 669 (1973).

The revolution in standing doctrine that has occurred,
particularly in the 12 years since Baker v. Carr, supra,
has not meant, however, that standing barriers have dis-
appeared altogether. As the Court noted in Sierra Club,
"broadening the categories of injury that may be alleged in
support of standing is a different matter from abandon-
ing the requirement that the party seeking review must
himself have suffered an injury." 405 U. S., at 738.
Accord, Linda R. S. v. Richard D., 410 U. S. 614, 617
(1973).15 Indeed, despite the diminution of standing
requirements in the last decade, the Court has not broken
with the traditional requirement that, in the absence of
a specific statutory grant of the right of review, a plain-
tiff must allege some particularized injury that sets him
apart from the man on the street.",

I'll E1 ibid.:
"Although the law of standing has been greatly changed in the last
10 years, we have steadfastly adhered to the requirement that, at.
least in the absence of a statute expressly conferring standing,
federal plaintiffs must allege some threatened or actual injury
resulting from the putatively illegal action before a federal court
may assume jurisdiction." (Footnotes omitted.)

- For example, as the Court' noted in Sierra Club v. Morton, 405
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I recognize that the Court's allegiance to a require-
ment of particularized injury has on occasion required a
reading of the concept that threatens to transform it
beyond recognition. E. g., Baker v. Carr, supra; Flast
v. Cohen, supra."1 But despite such occasional digres-
sions, the requirement. remains, and I think it does so
for the reasons outlined above. In recognition of those
considerations, we should refuse to go the last mile
toward abolition of standing requirements that is im-
plicit in broadening the "precarious opening" for fed-
eral taxpayers created by Flast, see 392 U. S., at 116
(Fortas, J., concurring), or in allowing a citizen qua
citizen to invoke the power of the federal courts to nega-
tive unconstitutional acts of the Federal Government.

U. S. 727 (1972), "if any group with a bona fide 'special interest'
could initiate . .. litigation, it is difficult to perceive why any indi-
vidual citizen with the same bona fide special interest would not also
be entitled to do so." Id., at 739-740. The clear implication is that
allowing "any individual citizen with [a] . . . bona fide special
interest" to trigger federal court litigation is k result to be avoided.
All standing cases, even the most recent ones, include references to
the need for particularized injury or similar language. None of
them as yet has equated the interest of a taxpayer or citizen, suing
in that status alone, with the particularized interest that standing
doctrine has traditionally demanded. To take that step, it appears
to me, would render the requirement of direct or immediate injury
meaningless and would reduce the Court's consistent insistence on
such an injury to mere talk.

1" Baker v. Carr may have a special claim to sui generis status.
It was perhaps a necessary response to the manifest distortion of
democratic principles practiced by malapportioned legislatures and
to abuses of the political system so pervasive as to undermine
democratic processes. Flast v. Cohen may also have been a reaction
to what appeared at the time as an immutable political logjam that
included unsuccessful efforts to confer specific statutory grants of
standing. See, e. g., C. Wright, The Law of Federal Courts 40 (2d
ed. 1970). Cf. 392 U. S., at 115-116 (Fortas, J., concurring).
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In sum, I believe we should limit the expansion of
federal taxpayer and citizen standing in the absence of
specific statutory authorization to an outer boundary
drawn by the results in Flast and Baker v. Carr. I think
we should face up to the fact that all such suits are an
effort "to employ a federal court as a forum in which to
air . . . generalized grievances about the conduct of
government or the allocation of power in the Federal
System." Flast v. Cohen, 392 U. S., at 106. The Court
should explicitly reaffirm traditional prudential barriers
against such public actions."8 My reasons for this view
are rooted in respect for democratic processes and in the
conviction that "[t]he powers of the federal judiciary

's The doctrine of standing has always reflected prudential as
well as constitutional limitations. Indeed, it might be said that the
correct reading of the Flast nexus test is as a prudential limit, given
the Baker v. Carr definition of the constitutional bare minima.
The same is undoubtedly true of, for example, the second test created
in Association of Data Processing Service Organizations, Inc. v. Camp,
397 U. S. 150, 153 (1970)-"whether the interest sought to be pro-
tected by the complainant is arguably within the zone of interests
to be protected or regulated by the statute or constitutional guarantee
in question." See also Barrows v. Jackson, 346 U. S. 249, 255
(1953): "Apart from the [constitutional] requirement, this Court
has developed a complementary rule of self-restraint for its own
governance . . . which ordinarily precludes a person from challenging
the constitutionality of state action by invoking the rights of others."
See Flast v. Cohen, 392 U. S., at 120, 130-133 (Harlan, J.,
dissenting). Whatever may have been the Court's initial perception
of the intent of the Framers, see n. 1, supra, it is now settled that
such rules of self-restraint are not required by Art. III but are
"judicially created overlays that Congress may strip away...."
G. Gunther & N. Dowling, Cases and Materials on Constitutional
Law 106 (8th ed. 1970). But where Congress does so, my objec-
tions to public actions are ameliorated by the.congressional mandate.
Specific statutory grants of standing in such cases alleviate the
conditions that make "judicial forbearance the part of wisdom."
Flast, supra, at 132 (Harlan, J., dissenting) (footnote omitted).
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will be adequate for the great burdens placed upon them
only if they are employed prudently, with recognition of
the strengths as well as the hazards that go with our kind
of representative government." Id., at 131 (Harlan, J.;
dissenting).

MR. JUSTICE DOUGLAS, dissenting.

I would affirm the judgment of the Court of Appeals
on the "standing" issue. My views are expressed in my
dissent to the Schlesinger case, post, p. 229, decided this
day. There a citizen and taxpayer raised a question
concerning the Incompatibility Clause of the Constitu-
tion which bars a person from "holding any Office under
the United States" if he is a Member of Congress, Art. I,
§ 6, cl. 2. That action was designed to bring the Penta-
gon into line with that constitutional requirement by
requiring it to drop "reservists" who were Members of
Congress.

The present action involves Art. I, § 9, cl. 7, of the
Constitution which provides:

"No Money shall be drawn from the Treasury,
but in Consequence of Appropriations made by Law;
and a regular Statement and Account of the Re-
ceipts and Expenditures of all public Money shall
be published from time to time."

We held in Flast v. Cohen, 392 U. S. 83, that a tax-
payer had "standing" to challenge the constitutionality
of taxes raised to finance the establishment of a religion
contrary to the command of the First and Fourteenth
Amendments. A taxpayer making such outlays, we
held, had sufficient "personal stake" in the controversy,
Baker v. Carr, 369 U. S. 186, 204, to give the case the
"concrete adverseness" necessary for the resolution of
constitutional issues. Ibid.

Respondent in the present case claims that he has
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a right to "a regular statement and account" of receipts
and expenditures of public moneys for the Central In-
telligence Agency. As the Court of Appeals noted,
Flast recognizes "standing" of a taxpayer to challenge
appropriations made in the face of a constitutional pro-
hibition, and it logically asks, "how can a taxpayer make
that challenge unless he knows how the money is being
spent?" 465 F. 2d 844, 853.

History shows that the curse of government is not
always venality; secrecy is one of the most tempting
coverups to save regimes from criticism. As the Court
of Appeals said:

"The Framers of the Constitution deemed fiscal
information essential if the electorate was to exer-
cise any control over its representatives and meet
their new responsibilities as citizens of the Repub-
lic; and they mandated publication, although stated
in general terms, of the Government's receipts and
expenditures. Whatever the ultimate scope and ex-
tent of that obligation, its elimination generates a
sufficient, adverse interest in a taxpayer." Ibid.
(Footnote omitted.)

Whatever may be the merits of the underlying claim,
it seems clear that the taxpayer in the present case is
not making a generalized complaint about the operation
of Government. He does not even challenge the constitu-
tionality of the Central Intelligence Agency Act. He
only wants to know the amount of tax money exacted
from him that goes into CIA activities. Secrecy of the
Government acquires new sanctity when his claim is
denied. Secrecy has, of course, some constitutional sanc-
tion. Article I, § 5, cl. 3, provides that "Each House shall
keep a Journal of its Proceedings, and from time to time
publish the same, excepting such Parts as may in their
Judgment require Secrecy ...
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But the difference was great when it came to an ac-
counting of public money. Secrecy was the evil at which
Art. I, § 9, cl. 7, was aimed. At the Convention, Mason
took the initiative in moving for an annual account of
public expenditures. 2 M. Farrand, The Records of the
Federal Convention of 1787, p. 618 (1911). Madison
suggested it be "from time to time," id., at 618-619, be-
cause it was thought that requiring publication at fixed
intervals might lead to no publication at all. Indeed
under the Articles of Confederation "[a] punctual com-
pliance being often impossible, the practice ha[d] ceased
altogether." Id., at 619.

During the Maryland debates on the Constitution,
McHenry said: "[T]he People who give their Money
ought to know in what manner it is expended," 3 Far-
rand, supra, at 150. In the Virginia debates Mason
expressed his belief that while some matters might require
secrecy (e. g., ongoing diplomatic negotiations and mili-
tary operations) "he did not conceive that the receipts
and expenditures of the public money ought ever to be
concealed. The people, he affirmed, had a right to know
the expenditures of their money." 3 J. Elliot, Debates on
the Federal Constitution 459 (1836). Lee said that the
clause "must be supposed to mean, in the common ac-
ceptation of language, short, convenient periods" and that
those "who would neglect this provision would disobey
the most pointed directions." Ibid. Madison added
that an accounting from "time to time" insured that
the accounts would be "more full and satisfactory to
the public, and would be sufficiently frequent." Id.,
at 460. Madison thought "this provision went farther.
than the constitution of any state in the Union, or
perhaps in the world." Ibid. In New York, Living-
ston said: "Will not the representatives . . . consider
it as essential to their popularity, to gratify their con-
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stituents with full and frequent statements of the public
accounts? There can be no doubt of it," 2 Elliot, suprd,
at 347.*

From the history of the clause it is apparent that the
Framers inserted it in the Constitution to give the public
knowledge of the way public funds are expended. No
one has a greater "personal stake" in policing this pro-
tective measure than a taxpayer. Indeed, if a taxpayer
may not raise the question, who may do so? The Court
states that discretion to release information is in the
first instance "committed to the surveillance of Con-
gress," and that the right of the citizenry to information
under Art. I, § 9, cl. 7, cannot be enforced directly, but
only through the " [s] low, cumbersome, and unresponsive"
electoral process. One has only to read constitutional
history to realize that statement would shock Mason and
Madison. Congress of course has discretion; but to say
that it has the power to read the clause out of the Consti-

*Livingston used the proposed Art. I, § 9, cl. 7, to combat the
idea that the new Congress would be corrupt. He said in part:
"You will give up to your state legislatures everything dear and
valuable; but you will give no power to Congress, because it may be
abused; you will give them no revenue, because the public treasures
may be squandered. But do you not see here a capital check?
Congress are to publish, from time to time, an account of their receipts
and expenditures. These may be compared together; and if the
former, year after year, exceed the latter, the corruption will be
detected, and the people may use the constitutional mode of redress.
The gentleman admits that corruption will not take place immedi-
ately: its operations can only be conducted by a long series and a
steady system of measures. These measures will be easily defeated,
even if the people are unapprized of them. They will be defeated
by that continual change of members, which naturally takes place
in free governments, arising from the disaffection and inconstancy
of the people. A changeable assembly will be entirely incapable of
conducting a system of mischief; they will meet with obstacles and
embarrassments on every side." 2 Elliot, mupra, at 345-346.
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tution when it comes to one or two or three agencies is
astounding. That is the bare-bones issue in the present
case. Does Art. I, § 9, cl. 7, of the Constitution permit
Congress to withhold "a regular Statement and Account"
respecting any agency it chooses? Respecting all fed-
eral agencies? What purpose, what function is the
clause to perform under the Court's construction? The
electoral process already permits the removal of legisla-
tors for any reason. Allowing their removal at the polls
for failure to comply with Art. I, § 9, cl. 7, effectively
reduces that clause to a nullity, giving it no purpose
at all.

The sovereign in this Nation is the people, not the
bureaucracy. The statement of accounts of public ex-
penditures goes to the heart of the problem of sov-
ereignty. If taxpayers may not ask that rudimentary
question, their sovereignty becomes an empty symbol
and a secret bureaucracy is allowed to run our affairs.

The resolution of that issue has not been entrusted
to one of the other coordinate branches of government-
the test of the "political question" under Baker v. Carr,
369 U. S.. at 217. The question is "political" if there is
"a textually demonstrable constitutional commitment of
the issue to a coordinate political department," ibid. The
mandate runs to the Congress and to the agencies it
creates to make "a regular Statement and Account of the
Receipts and Expenditures of all public Money." The
beneficiary-as is abundantly clear from the constitu-
tional history-is the public. The public cannot intelli-
gently know how to exercise the franchise unless it
has a basic knowvle(Fge concerning at least the generality
of the accounts under every head of government. No
greater crisis in confidence can be generated than today's
decisioij. Its consequences are grave because it relegates
to secrecy vast operations of government and keeps the
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public from knowing what secret plans concerning this
Nation or other nations are afoot. The fact that the result
*is serious does not, of course, make the issue "justiciable."
But resolutions of any doubts or ambiguities should be
toward protecting an individual's stake in the integrity
of constitutional guarantees rather than turning him
away without even a chance to be heard.

I would affirm the judgment below.

MR. JUSTICE STEWART, with whom MR. JUSTICE MAR-
SHALL joins, dissenting.

The Court's decisions in Flast v. Cohen, 392 U. S. 83
(1968), and Frothingham v. Mellon, 262 U. S. 447 (1923),
throw very little light on the question at issue in this
case. For, unlike the plaintiffs in those cases, Richard-
son did not bring this action asking a court to invalidate
a federal statute on the ground that it was beyond -the
delegated power of Congress to enact or that it contra-
vened some constitutional prohibition. Richardson's
claim is of an entirely different order. It is that Art. I,
§ 9, cl. 7, of the Constitution, the Statement and Account
Clause, gives him a right to receive, and imposes on the
Government a corresponding affirmative duty to supply,
a periodic report of the receipts and expenditures "of all
public Money." 1 In support of his standing to litigate
this claim, he has asserted his status both as a taxpayer
and as a citizen-voter. Whether the Statement and Ac-
count Clause imposes upon the Government an affirma-
tive duty to supply the information requested and
whether that duty runs to every taxpayer or citizen are
questions that go to the substantive merits of this liti-

"'No Money shall be drawn from the Treasury, but in Conse-
quence of Appropriations made by Law; and a regular Statement
and Account of the Receipts and Expenditures of all public Money
shall be published from time to time."
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gation. Those questions are not now before us, but I
think that the Court is quite wrong in holding that the
respondent was without standing to raise them in the
trial court.

Seeking a determination that the Government owes
him a duty to supply the information he has requested, the
respondent is in the position of a traditional Hohfeldian
plaintiff. 2 He contends that the Statement and Account
Clause gives him a right to receive the information and
burdens the Government with a correlative duty to sup-
ply it. Courts of law exist for the resolution of such
right-duty disputes. When a party is seeking a judicial
determination that a defendant owes him an affirmative
duty, it seems clear to me that he has standing to litigate
the issue of the existence vel non of this duty once he
shows that the defendant has declined to honor his claim.
If the duty in question involved the payment of a sum
of money, I suppose that all would agree that a plaintiff
asserting the duty would have standing to litigate the
issue of his entitlement to the money upon a showing
that he had not been paid. I see no reason for a differ-
ent result when the defendant is a Government official
and the asserted duty relates not to the payment of
money, but to the disclosure of items of information.

When the duty relates to a very particularized and ex-
plicit performance by the asserted obligor, such as the
payment of money or the rendition of specific items of in-
formation, there is no necessity to resort to any extended
analysis, such as the Flast nexus tests, in order to find
standing in the obligee. Under such circumstances, the
duty itself, running as it does from the defendant to the

vJaffe, The Citizen as Litigant in Public Actions: The Non-
Hohfeldian or Ideological Plaintiff, 116 U. Pa. L. Rev. 1033 (1968).
See Hohfeld, Some Fundamental Legal Conceptions as Applied in
Judicial Reasoning, 23 Yale L. J. 16 (1913).
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plaintiff, provides fully adequate assurance that the plain-
tiff is not seeking to "employ a federal court as a forum
in which to air his generalized grievances about the con-
duct of government or the allocation of power in the
Federal System."' Flast, supra, at 106. If such a duty
arose in the context of a contract between private parties,
no one would suggest that the obligee should be barred
from the courts. It seems to me that when the asserted
duty is, as here, as particularized, palpable, and explicit
as those which courts regularly recognize in private con-
texts, it should make no difference thaf the obligor is the
Government and the duty is embodied in our organic law.
Certainly after United States v. SCRAP, 412 U. S. 669
(1973), it does not matter that those to whom the duty is
owed may be many. "[S] tanding is not to be denied sim-
ply because many people suffer the same injury." Id.,
at 687.

For example, the Freedom of Information Act creates
a private cause of action for the benefit of persons who
have requested certain records from a public agency and
whose request has been denied. 5 U. S. C. § 552 (a) (3).
The statute requires nothing more than a request and the
denial of that request as a predicate to a suit in the'dis-
trict court. The provision purports to create a duty in
the Government agency involved to make those records
covered by the statute available to "any person." Corre-
spondingly, it confers a right'on "any person" to receive
those records, subject to published regulations regarding
time, place, fees, and procedure. The analogy, of course,
is clear. If the Court is correct in this case in holding that
Richardson lacks standing under Art. III to litigate his
claim that the Statement and Account Clause imposes an
affirmative duty that runs in his favor, it would follow that
a person whose request under 5 U. S. C. § 552 has been
denied would similarly lack standing under Art. III de-

90-784 0 - 77 -22
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spite the clear intent of Congress to confer a right of
action to compel production of the information.

The issue in Flast and its predecessor, Frothingham,
supra, related solely to the standing of a federal taxpayer
to challenge allegedly unconstitutional exercises of the
taxing and spending power. The question in those cases
was under what circumstances a federal taxpayer whose
interest stemmed solely from the taxes he paid to the
Treasury "[would] be deemed to have the personal stake
and interest that impart the necessary concrete adverse-
ness to such litigation so that standing can be conferred
on the taxpayer qua taxpayer consistent with the con-
stitutional limitations of Article III." 392 U. S., at 101.
But the "nexus" criteria developed in Flast were not
intended as a litmus test to resolve all conceivable stand-
ing questions in the federal courts; they were no more
than a response to the problem of taxpayer standing to
challenge federal legislation enacted in the exercise of
the taxing and spending power of Congress.

Richardson is not asserting that a taxing and spending
program exceeds Congress' delegated power or violates
a constitutional limitation on such power. Indeed, the
constitutional provision that underlies his claim does not
purport to limit the power of the Federal Government in
any respect, but, according to Richardson, simply im-
poses an affirmative duty on the Government with re-
spect to all taxpayers or citizen-voters of the Republic.
Thus, the nexus analysis of Flast is simply not relevant
to the standing question raised in this case.

The Court also seems to say that this case is not
justiciable because it involves a political question. Ante,
at 179. This is an issue that is not before us. The
"Question Presented" in the Government's petition
for certiorari was the respondent's "standing to chal-
lenge the provisions of the Central Intelligence Agency
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Act which provide that appropriations to and expendi-
tures by that Agency shall not be made public, on the
ground that such secrecy contravenes Article I, section
9, clause 7 of the Constitution." I The issue of the justi-
ciability of the respondent's claim was thus not presented
in the petition for certiorari, and it was not argued in
the briefs.' At oral argument, in response to questions
about whether the Government was asking this Court
to rule on the justiciability of the respondent's claim, the
following colloquy occurred between the Court and the
Solicitor General:

"MR. BORK: . . . I think the Court of Appeals
was correct that the political question issue could
be resolved much more effectively if we were in
the full merits of the case than we can at this
stage. I think standing is all that really can be
effectively discussed in the posture of the case now.

Q: . . . [I]f we disagree with you on standing,
the Government agrees then that the case should
go back to the District Court?

"MR. BORK: I think that is correct."

3 The Court has often indicated that, except in the most extraor-
dinary circumstances, it will not consider questions that have not
been presented in the petition for certiorari. E. g., General Talking
Pictures Corp. v. Western Electric Co., 304 U. S. 175, 177-178
(1938); National Licorice Co. v. NLRB, 309 U. S. 350, 357 n. 2
(1940); Irvine v. California, 347 U. S. 128, 129 (1954) (opinion of
Jackson, J.); Mazer v. Stein, 347 U. S. 201, 206 n. 5 (1954).

' The District Court dismissed the complaint on the alternative
grounds of lack of standing and nonjusticiability (because the court
thought that the question involved was a political one). The
Court of Appeals reversed the standing holding, but concluded that
the justiciability issue was so intertwined with the merits that it
should await consideration of the merits by the District Court on
remand. The Government then brought the case here on petition
for certiorari.
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The Solicitor General's answer was clearly right.
"[W]hen standing is placed in issue in a case, the ques-
tion is whether the person whose standing is challenged
is a proper party to request an adjudication of a par-
ticular issue and not whether the issue itself is justi-
ciable." Flast, supra, at 99-100.

On the merits, I presume that the Government's posi-
tion would be that the Statement and Account Clause
of the Constitution does not impose an affirmative duty
upon it; that any such duty does not in any event run
to Richardson; that any such duty is subject to legis-
lative qualifications, one of which is applicable here;
and that the question involved is political and thus not
justiciable. Richardson might ultimately be thrown out
of court on any one of these grounds, or some other. But
to say that he might ultimately lose his lawsuit cer-
tainly does not mean that he had no standing to bring it.

For the reasons expressed, I believe that Richardson
had standing to bring this action. Accordingly, I would
affirm the judgment of the Court of Appeals.
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

MORTON H. HALPERIN,

Plaintiff,

v.

WILLIAM E. COLBY, et al.,

Defendants. )

Civil Action
No. 75-0676

AFFIDAVIT OF MORTON H. HALPERIN

City of Washington Ss:
District of Columbia

MORTONf H. HALPERIN, being duly sworn, deposes and says:

1. I am the plaintiff in the above captioned litigation.

2. I am currently Director of the Project on National

Security and Civil Liberties sponsored by the American

Civil Liberties Union Foundation and the Center for

National Security Studies of the Fund for Peace.

3. From 1960-1966 I was associated with the Harvard

University Center for International Affairs where I did

research and taught courses on national security policy.

From 1966-1969 I was an official in the Department of

Defense, serving as Deputy Assistant Secretary of Defense

for Planning and Arms Control. In 1969 I served as

Assistant for Planning on the staff of the National

Security Council. From 1969-1970, I was a consultant to

the National Security council. Since 1969 I have done

extensive research and writing en the American

intelligence community, including the Central Intelligence

Agency (CIA).

(337)
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4. In making my request for the two lump sum figures

reflecting the CIA budget authority for Fiscal Year

1976 and the statement of expenditures of public

money by the CIA for Fiscal Year 1974 I was convinced

that the release of this information could not

reasonably be expected to cause damage to the national

security.

5. In reaching the judgment that the CIA budget authority

and expenditure figures, as requested, could be made

public,I studied carefully the testimony and other

statements of Directors of Central Intelligence as well

as other studies of the CIA budget. I also considered

what budgetary information is and has been made public

regarding other United States intelligence agencies.

6. In particular, I was aware of statements by former

Director of Central Intelligence, James R. Schlesinger, Jr.,

and the current Director of Central Intelligence,

William E. Colby. These statements appeared to me to

set forth the view that the overall CIA budget figure

could be disclosed without harm. Many of these statements

are attached to the answers to interrogatories to

William E. Colby, filed in this case. Two such state-

ments are:

(a) the answer given by Mr. Colby to a written

question from Senator William Proxmire following a

hearing on Mr. Colby's confirmation to be Director of

Central Intelligence, in which Mr. Colby stated that

'While I believe that disclosure of the total figure

of the intelligence community budget would not

present a security problem at this time, it is likely

- to stimulate requests for additional detail".
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[William E. Colby's Answers to Prepared Questions

from Senator Proxmire, July 27, 1973, appended to

Colby Answers to Interrcgatories]; and

(b) answers to questions by Mr. Schlesinger

during a hearing on his confirmation to be Secretary

of Defense, in which Mr. Schlesinger set forth his

judgment that "for the gross figure [of the budget

of intelligence agencies including the CIA] I think

the security concerns are minimal. The component

figure I would be more concerned about but for the

gross national intelligence program figures I think:

we could live with that on a security basis, yes"

[Hearing before Committee on Armed Services, United

States Senate, on Nomination of James R. Schlesinger

to be Secretary of Defense, 93rd Cong., lst Sess.

(June 18, 1973), at 68, appended to Colby Answers to

Interrogatories].

7. Both Mr. Colby and Mr. Schlesinger indicated that

release of the details of the intelligence budget might

cause injury but that the release of a lump sum figure

would nct. They objected to the release of a lump sum

figure principally because they feared that it would

generate pressure to release additional details.

8. I have carefully examined the answers to interrogatories

submitted by Mr. Colby. Mr. Colby has stated his belief

that release of the CIA budget for a single year, and

even more for a series of years, would permit other

governments to "refine" their estimates of the activities

and expenditures of the CIA. It is true that

intelligence organizations by their nature seek every
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possible piece of information and use it in "refining"

their estimates on many issues. From this perspective

almost every fact released about the CIA would enable

some analyst in some country to "refine" some "estimate"

of some aspect of American intelligence. Indeed this

would be true of much information which is released

about the CIA, other intelligence agencies and other

national security agencies including the Department of

Defense.

9. The question posed in determining if information is

properly classified is whether its release could

reasonably be expected to cause damage to the national

security. There is a substantial gap between an analyst

inma foreign country refining an intelligence estimate

and a reasonable expectation of damage to the national

security. I do not believe that there is a reasonable

expectation that this gap would be filled by the release

of the lump sura budget figure for one year. Mr. Colby

provides no explanation of how the two specific numbers

requested would enable a foreign government to take an

action that would reasonably be expected to cause damage

to the national security. I have not seen any such

explanation elsewhere.

10. Mr. Colby argues instead that release of the two lump

sum figures would inevitably lead to the release of

similar figures for other years. He then argues that the

release of figures for a number of years would result

in significant damage to national security I do not

believe that even the release of the similar numbers for

a number of years could reasonably be expected to cause
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damage to the national security.

11. The only specific example df possible injury which

Mr. Colby gives is that a very large increase in the

budget might alert a foreign government to the fact

that a major new technological program was under way.

He cites as an historical example the U-2. However,

this program 7as, on information and belief, the first

large technological program of the CIA. At that time

it necessitated a large increase in the CIA budget.

However, since that time, on information and belief,

the CIA has had a variety of technological programs and

new programs have not produced substantial fluctuations

in the CIA budget. Moreover, a major new program could

be financed from the Defense Department intelligence

budget which is, on information and belief, approximately

80 per cent of the intelligence community budget.

1 2
A One of the reasons why I do not believe that the

release of the CIA budget could reasonably be expected

to cause injury to the national security is that it is,

on information and belief, only some 10 to 15 per cent

of the total intelligence budget. What is included in

the CIA budget as opposed to that of the Defense

Department is, on information and belief, essentially

arbitrary. Thus, if release of the CIA budget confirms

the general assumption (discussed below) that the CIA

budget is approximately $750 million, foreign analysts

would have no way of knowing what intelligence activities

of the U.S. Government were included in that total.

13. The approximate size of the CIA budget has been

widely reported. For example, a New York Times reporter
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and former Defense Department official, Leslie H. Gelb,

cited "knowledgeable officials" as the source for the

fact that one of the figures requested in this case --

the CIA budget authority for Fiscal Year 1976 -- is

$750 million out of a total intelligence budget of

$4 billion. A copy of M4r.Gelb's article is attached to

my affidavit.

14. Figures for the CIA budget are also given in the book,

The CIA and the Cult of Intelligence (Nnopf 1974),

co-authored by a former CIA official, Victor Marchetti.

According to that study, the CIA budget is approximately

$750 million per year [p.611. The publication of that

figure was originally objected to by the CIA when it

reviewed the manuscript of this book prior to

publication. The CIA later withdrew the objection and

permitted the figure to be published.

15. The report to the President by the Commission on CIA

Activities within the United States, published in June

1975, recommends that "Congress should give careful

consideration to the question whether the budget of the

CIA should not, at least to some extent, be made public,

particularly in view of the provisions of Article I,

Section 9, clause 7 of the Constitution" [p.81]. This

recommendation from a commission which had extensive

access to CIA files and whose report reflects a desire

to maintain the effectiveness of the CIA suggests to me

that the overall budget figure could be released without

causing damage to the CIA or to the National Security.

16. An article in the Yale Law Journal reports that "even

.strong supporters of the CIA have maintained that neither
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the CIA nor national security would be harmed by

disclosure of the aggregate (CIA) budget". The author

cites as his source interviews with Lyman Kirkpatrick,

former CIA Executive Director-Comptroller, and Elliot

Richardson, former Secretary of Defense. [The CIA's

Secret Fundinq and the Constitution, 84 YALE L.J. 609,

632 (1975)].

17. A Senate Special Committee which considered the

question of secrecy and classification, recommended in

October 1973 that the overall sums for the CIA and all

other intelligence agencies be rade public. The

Committee's recommendation was as follows:

III. At the request of Senator Cranston, the
Committee discussed providing the Senate the overall
sums requested for each separate intelligence agency.
The release of such sums would provide members with
the minimal information they should have about our
intelligence operations. Such information would
also end the practice of inflating certain budget
figures so as to hidd intelaiienca costs. and
would insure that all mrcbers will know the true
cost of each budget item they must vote upon.

Accordingly, the Committee recommends that the
Appropriations Coimnittee itemize in the Defense
Department Appropriations bill the total sums
proposed to be appropriated for intelligence activities
by each of the following agencies: Central
Intelligence Agency, Defense Intelligence Agency,
National Security Agency, National Reconnaissance
Office and any separate intelligence units within the.
Arry, Navy, and Air Force. The Committee does not
request that any line items be revealed.

The Committee also recommends that the committee
reports indicate the total number of personnel to be
employed by each of the above agencies. The Committee
does not request any information about their duties.
[Questions Related to Secret and Confidential Documents.
Report of the Special Committee to Study Questions
Related to Secret and Confidential Government Documents,
Sen. Rep. No. 93-466, 93rd cong., 1st Sess. (Oct. 12.
1973), at 16].

18. Other national security and intelligence agencies,

including the Atomic Energy Commission and various
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components of the Departmcnt of Defense, have specific

programs which must be kept secret in the interest of

national security. This is done by releasing the

overall budget and specific detail about most programs

but permitting the agency to classify some parts of its

budget and to spend certain sums on an tinvouchered basis.

In my judgment the CIA could protect programs which

require secrecy in the same way.

MORTON H. HALPERIN

Sworn to before me this

day of , 1975

Notary Public
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UNITED STATE-S DISTRICT COURT
FOR THIE DISTRICT OF COLUMBIAl

MORTON H. HALPERIN, )

Plaintiff, )

v. ) Civil Action No. 75-0676

WILLIAM E. COLBY, )
etal., )

Defendants. )

DEFENDANTS' ANSWERS TO PLAINTIFF'S INTERROGATORIES

Pursuant to Rule 33 FED. R. CIV. P. Defendants submit their answers to

Plaintiff's interrogatories as follows:

[Answers 1 through 6 omitted.]

(7) Do you in fact contend that release of (a) the lump sum 1976 budget; and

Cb) the lump sum 1976 [sic] expenditures could reasonably be expected to

(separately with respect to each):

(i) cause damage to the national security;

(ii) damage intelligence sources and methods?

Answer

(i) Yes.

(ii) Yes.

(8) If your answer to any part of the foregoing Interrogatory is affirmative,

please state the detailed factual basis for your answer(s) .

Answer

Publication of either the CIA budget or the expenditures made by CIA for any

given year would show the amounts planned to be expended or in fact

expended for objects of a confidential, extraordinary or emergency nature.

This information would be of considerable value to a potentially hostile

foreign government. For example, if the total expenditures made by the

Agency for any particular year were publicized, these disclosures. when
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taken with other information publicly available and thus presumed to be

known to other governments' intelligence services, would enable such

governments to refine their estimates of the activities of a major component

of the United States intelligence community, including specifically the

personnel strength, technotogi-al capabilities, clandestine operational

activities, and the extent of the ilnited StaLtes Government intelligence

analysis and dissemination machinery. Thus this information being made

available to other intelligence services would enable a potentially hostile

government to refine its estimates of the amount of funds expended by CIA

for those activities. The subsequent publication of similar data for other

fiscal years, which would inevitably result if a precedent were established

for the release of such data for any one year, would enable a potentially

hostile power to refine its estimates of trends in the United States

Government intelligence efforts. The business of intelligence is to a large

extent a painstaking collection of data and the formation of conclusions

utilizing a multitude of bits and pieces of information. The revelation of

one such piece, which might not appear to be of significance to anyone not

familiar with the process of intelligence analysis (and which, therefore,

might not arguably be said to be damaging to the national security) would,

when combined with other similar data, make available to the intelligence

analyst of a potentially hostile power information of great use and which

would result in significant damage to the national security of the United

States. For example, if it were learned that CIA expenditures have

increased significantly in any one given year, but that there hasbeen no

increase in Agency personnel (apparent from traffic, cars in the parking

lots. etc.) it would be possible to make some reasonable estimates and con-

clusions to the effect that, for example, CIA had developed a costly intel-

ligence collection system which is technological rather than manpower

intensive; and that such system is operational. Knowledge readily avail-

able at the time about reconnaissance aircraft, photography and other

technology, can result in an accurate analysis about a new collection

system which would enable a potentially hostile power to take steps to.

counter its effectiveness. As I stated before the Congress on August 4. 1975.
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the development of the U-2 aircraft as an effective collection device would

not have been possible if the CIA budget had been a matter of public

knowledge. Our budget increased significantly during the development

phase of that aircraft. That fact, if public, would have attracted attention

abroad to the fact that something new and obviously major was in process.

If it had been supplemented by knowledge (available perhaps from tech-

nical magazines, industry rumor, or advanced espionage techniques) that

funds were being committed to a major aircraft manufacturer and to a

manufacturer of sophisticated mapping camieras, the correct conclusion

would have been simple to draw. The U.S. manufacturers in question,

their employees and their suppliers and subcontractors would have become

high priority intelligence targets for foreign espionage. And I am sure

that the Soviets would have taken steps earlier to acquire a capability to

destroy very-high-altitude aircraft. They did indeed take these steps, with

eventual success, but only some time after the aircraft began operating

over their territory--that is, once they had knowledge of a U.S. intelligence

project.

Release of a single year budget figure alone would inevitably lead to

demands for more detailed breakdowns ky component or activity for monies

appropriated or spent and could result in unauthorized disclosures of

such additional information with cumulative damage to the national security.

The explanation and justification for the need for secrecy of the Agency

budget has been explained by me in the terms set forth above to the

Congress. On several occasions, according to my personal knowledge.

similar explanations have been made to the Congress respecting the need

for secrecy in CIA financial matters by prior Directors of Central Intelligence.

The CIA budget and the amount of CIA expenditures have remained secret

from the inception of the Agency in 1947 until now. The recent reaffirmation
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of congr cssional expression ir, this matter is the rejection of an amendment tc

the Dcfcnsc Appropriations Act of 1974, which would have required the

publication of the aggregate budget of the intelligence community. See,

120 CONG. REC. S 9601 (daily ed. June 4, 1974).

[Answers 9 through 14 omitted.]

Viflliaffl E. Colby y~

STATE OF VIRGINIA )
sS.

COUNTY OF FAIRFAX)

On this Gun day I , 1975 before me appeared

- Colby. by me personally known, and being first duly sworn did state that the above

and foregoing answers were made on behalf of the defendants and that the same wer,

true to the best of his knowledge, in a nb f

Notary Public * __.
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STATEMENT OF WILLIAM E. COLBY

(Director of Central Intelligence 1973-76)

SENATE SELECT COMMITTEE ON INTELLIGENCE

April 27, 1977

Mr. Chairman, I appreciate very much the Committee's invitation to express
my views whether the budget for intelligence should continue to be a secret or
should be revealed in public. I spoke to this issue publicly when I was Director
of Central Intelligence on August 4, 1975 before the Select Committee on Intel-
ligence of the House of Representatives; I am pleased to supplement those com-
ments with some more timely ones as this Committee considers this question.

Let me first say that under our Constitution and form of government there
is a presumption against secrecy in our governmental activities. I fully accept
this presumption and support a change from the centuries old tradition of total
secrecy about intelligence. Some of intelligence's recent difficulties were the
result of holding too long to this tradition in a new and American political
atmosphere. We are now developing a new approach to intelligence, making
public as much of its activities and reports as possible. For example, many of
the information reports and assessments of our intelligence can be made avail-
able to Congress and to the public who must share in the foreign policy decisions
of our government, as President Carter did with the recent oil study. I believe
we need further steps in this direction to change existing habits and procedures
toward the regular provision of open information and assessments on foreign
matters to our public.

I also believe that many of the over-all policies and procedures of our intelli-
gence agencies can be made public, and I participated in opening some of these
while I was in office. I am happy to see that an open Presidential Executive
Order has clarified the proper limits and improper activities which might other-
wise be conducted by intelligence, replacing previous vague, secret, and am-
biguous directives. I understand that this Committee is considering amendments
to the National Security Act of 1947 to incorporate into law specific missions,
responsibilities and limitations for American intelligence. I fully support this
effort.

But our nation does, and must, have secrets. Certain important contributions
to our free society will only work if their secrecy is protected. The secret ballot
box is vital to our free country. The privacy of our income tax returns is
protected by criminal sanctions against an Internal Revenue Service officer who
would expose them without authorization. Approximately thirty such statutes
exist in our Code today in order that certain important functions be protected
if they must exist in secret. None of us knows who "Deep Throat" was but we
have all benefited by his revelation of abuses of power. Public identification of
him could discourage future "Deep Throats"; consequently his identity is being
protected by the journalist who dealt with him.

It is equally necessary that our nation protect the sources of information
necessary to keep it safe and free in the complicated and dangerous world in
which we live. The present National Security Act requires that the Director of
Central Intelligence protect intelligence sources and methods. It is from this
statutory charge that I think we should consider the question of opening the
intelligence budget to public, and inevitable foreign, scrutiny.

A contention exists that secrecy of the Intelligence budget conflicts with Article
1, Section 9, Clause 7 of the Constitution which states that "No money shall be

(349)
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drawn from the Treasury but in consequence of appropriations made by law;
and a regular statement and account of the receipts and expenditures of all
public money shall be published from time to time." This clause of the Constitu-
tion was adopted after debates in the Constitutional Convention over whether
concealment of certain expenditures should exist in the public interest, and was
not part of the initial draft. Language was first suggested by George Mason which
would have required an annual account of public expenditures. James Madison,
however, argued for a change only to require reporting "from time to time" and
explained that the intent of his amendment was to "leave enough to the discretion
of the legislature." Patrick Henry opposed the Madison language because he said
it made concealment possible. But when the debate was over, it was the Madison
language and purpose which prevailed. An indicator of what the "discretion of
the legislature" might include appears in Article 1, Section 5, Clause 3, stating
that "Each House shall keep a journal of its proceedings and from time to time
publish the same, except such parts as may in their judgment require secrecy."

Confidential expenditures have existed from the earliest days of the Republic.
President Washington in his first message requested a special fund for intelli-
gence activities. Congress, with many Members having participated in the formu-
lation of the Constitution, agreed and provided for expenditures from the fund to
be recorded In the "private journals" of the Treasury. Later Congresses provided
secret funds to a series of Presidents, Madison, Polk, and others, and a number
of examples of confidential budgets can be found in our history. To contend that
the Constitution requires total exposure of our intelligence budget is to contest
two hundred years of consensus about the Constitution and the need for secrecy
in certain of our affairs. In this, of course, the United States is similar to every
other nation of the world which provides for the possibility of secret budgets for
intelligence; indeed to my knowledge there is no nation which publishes its
intelligence expenditures.

It is important also to clarify how secret the intelligence budget really is. In
fact a number of bodies review it in as much detail as they wish and have the abil-
ity to reduce or conceivably add to it. Within the Executive Branch the budget
of each intelligence agency is reviewed by the Committee on Foreign Intelligence
reporting to the National Security Council. The Office of Management and Budget
also reviews these budgets in detail and has independent examiners who question
the need for each separate item in these budgets. The budget is then incorporated
in the President's recommended budget to the Congress so that the President,
himself, is fully aware of the amount and the make-up of the intelligence budget.
Within the Congress, the intelligence budget requests are submitted to the Appro-
priations Committee of each House and to the appropriate substantive oversight
committees, in the Senate now the Senate Committee on Intelligence, in the
House the Armed Services Committee. Detailed briefings on these budget requests
are provided and questions are answered in whatever detail the individual Mem-
bers of the subcommittees charged with these reviews request. I understand that
the final figures are then certified to the Budget Committees of each House, which
then also become aware of the size of the intelligence budget. Certainly this
degree of availability enables the Congress as well as the Executive to set the
proper level of our intelligence expenditures through its qualified representa-
tives, and audit and monitor the effectiveness of the agencies' use of the funds
appropriated.

To relieve the concern of some Members of the Senate or the House that they
could be kept in ignorance of something on which they are required to vote, the
Chairmen of the Appropriations Committees of the Senate and of the House on
the floor have offered to inform any Member of the final figure for intelligence
in the annual appropriation bill. Thus any member willing to undertake to
respect the confidence extended by these Chairmen could be aware of the figures
involved. Lastly, the Chairmen of the Senate Appropriations Committee and
of the House Appropriations Committee have stated on the floor that the entire
expenditure for the CIA budget is included within the budget for the Defense
Department, so that the total sum expended for defense is known to include
whatever is necessary for intelligence.

Mr. Chairman, the intelligence budget may be secret, but it is subjected to a
great deal of intensive review by the Executive and the Legislative Branches
of our Constitutional system. In this light, it is significant that the Senate in
June 1974 by a vote of 55 to 33 decided to retain its secrecy and the House made
the same decision in the fall of 1975 by a vote of 260 to 140.
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I believe no one seriously contends that the budget of the Central Intelligence
Agency or of the other intelligence agencies should be made totally available
to any public scrutiny, thus exposing its detailed activity to foreigner as well
as citizen alike. This would clearly make it impossible to conduct secret intelli.
gence operations or protect the nation's sources and vulnerable technology.
But the contention is made that a total figure could be published as a compro.
mise between the present secrecy and total exposure. A short review of this
question will show how unreal this suggestion is.

On April 1st the New York Times carried a front page story to the effect
that an intelligence budget totalling 6.2 billion was being requested for fiscal
year 1978. A review of that story clearly shows the problems which would
arise in any effort to reveal a total figure for the intelligence budget. The story
indicates serious question as to exactly what the 6.2 refers to. It refers to
figures published elsewhere of 4 billion, and of 10 billion, and states that
these refer to different ways of determining what is in the "intelligence budget."
I do not know the 1978 request, but I am in no way assisted in determining
the value or lack of value of the 6.2 billion requested for 1978 by that story. I
am left in total confusion as to exactly what is meant by the figure and what
it covers.

Thus any effort to release an official figure for the intelligence budget would
have to be accompanied by considerable description of exactly what kinds of
programs were covered and what kinds of programs were excluded. For ex-
ample, language would be necessary to explain whether the radar, the intercept
devices, the intelligence staff on a United States cruiser would be included in
the figure or not, and exactly which agencies were included and which not. This
kind of clarification would have to go on until a very clear line appeared be-
tween the kinds of operations covered under the budget, and those left out. The
process would be accompanied by debate as to the wisdom of the dividing
line selected, which could only reveal considerable detail about our intelligence
programs.

These difficulties in one year would be compounded by the figure for a
second and subsequent years. The immediate question would arise as to why
the figure went up or went down. Any changes in the coverage of the figure
through transfer of programs from one service to another, or one category
of activity to another, would have to be explained to avoid presenting a false
picture. Again the result would only be to outline in public more and more de-
tails of our over-all intelligence program.

The public debate apparently sought by publishing the figure would inevitably
erode the secrecy of detail which had been agreed at the outset. The demand
would rise for the break down of the total figure into its component major
elements of investment, personnel, operations by type, regional allocations, etc.
Each such breakdown would then provide the basis for separate trends over
the years, revealing the variations in the composition of our intelligence program
as it adjusted to new circumstances.

My concern is not theoretical, Mr. Chairman. In 1947 the Atomic Energy
Commission account for our then-secret atomic weapons program was felt to
be so sensitive that only a one-line item was placed in the budget that year to
account for all such weapons expenditures. In theory many of these expendi-
tures are still secret, but that one line item by 1974 had expanded to 15 pages
of detailed explanation of the Atomic Energy Commission's weapons program.
I could only foresee a similar erosion of the secrecy which will be necessary to
successful intelligence operations in the future.

Another real example shows the probable effect of such a move. The Chinese
Government did not publish the value of its industrial production after 1950.
But they did publish percentage increases for the nation and most of the prov-
inces, apparently believing this would not reveal the absolute figures. The
revelation of one key figure made it easy to determine the absolute figure for
all this data, when the Chinese reported that the value of industrial production
in 1971 was 21 times that of 1949. Since we did know the figure for 1949, it was
easy to determine the 1971 figure and to reconstruct the absolute figures both
before and after that date, both nationally and by province. Other nations have
followed our example in expanding the intelligence discipline to include the
scrutiny and study of public releases of information. With a public budget figure
for intelligence, and its inevitable erosion to specify Its sub-programs, it would
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be easy for foreign nations, and our own energetic investigative reporters, to
associate increases in intelligence funding with new ventures in operations or
in technology, thereby stimulating countermeasures by their targets to make
such programs fruitless, and leave America in ignorance.

Mr. Chairman, you are being asked to make a watershed decision on this ques-
tion. If you decide to make this total budget figure public, I confidently predict
that you will be inundated by a series of questions in the coming years as to
what the figure includes and what it excludes. Why does it go up? Why does
it go down? Is it worth it? How does it work? And I believe that we will in
very short time be losing much of the value of the sums appreciated for these
intelligence activities.

Thus, I believe that it is not necessary, that it would not be helpful to the
public, that it would be destructive to our future intelligence operations, and
that it would be unwise for our nation to be the first in the world to reveal its
intelligence budget.
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STATEMENT BY GEORGE BUSH, FORMER DIRECTOR OF CENTRAL INTELLIGENCE

My view has been and continues to be that budget figures for CIA and for the
Intelligence Community should not be made public. When Director of Central
Intelligence, I testified to this before several committees of both the Senate and
the House.

I see no reason to change my mind. On the last vote on this question, both
Houses of Congress voted, by about two to one, not to disclose budget figures. I
hope the results will be the same on the next vote.

There is a myth abroad in the United States. The myth, often perpetuated
by inaccurate reporting, is that the Congress does not know what's in the CIA
budget or Intelligence Community budget. As this Committee knows very well,
there is no truth to that myth. Indeed, this Committee, in my view, has done a
very thorough job in examining the budgets.

Every penny of the CIA budget and Intelligence Community budget is reported
to Congress.

In something as sensitive as intelligence budgets, the American people must
place confidence in their elected representatives; and, in the case of the Execu-
tive Branch, the people must place confidence in the President and his appointees.
to see that executive control is being asserted over the intelligence budget. I
think such control is being asserted.

Let me just cite some of the budget process so those interested in the budget
question will understand that this is not a process without checks and disclosure.

Last year, after various agencies made up their intelligence budgets, the Com-
mittee on Foreign Intelligence had many meetings at which the agencies had to
justify, in detail, their budget requests.

The Committee on Foreign Intelligence had to make certain priority-setting
decisions. In most cases, but not all, the decision involved budget cuts.

The Office of Management and Budget got fully into the act. It made a de-
tailed review of the budget: There was no withholding from the Office of Man-
agement and Budget.

The President familiarized himself with the budget and indeed some items
were appealed to the President.

The President's Foreign Intelligence Advisory Board has full access to the
budget figures. The Board does not approve or disapprove budget requests but it
has access to extensive budget detail.

Public opinion to the contrary, several committees of Congress, including, of
course, this one, take a detailed look at intelligence budgets. Staff investigators
come to CIA and other agencies and spend week after week going over infor-
mation related to budget requests.

The argument against revealing our total figure relates to the so-called un-
ravelling process. I have concluded that one figure, standing alone, is all but
meaningless. If it's a Community figure, some in the public will think it's a
CIA figure. This "meaningless" figure will inevitably lead to a demand on the
part of some for more detail. The revelation of that detail, in my view, will set
bench marks from which meaningful conclusions can be drawn by opposition
forces as subsequent years' numbers become available.

I believe that skilled observers on intelligence will be able to reach meaningful
conclusions about our intelligence activities if budget figures are revealed from
year to year.

I worry about the whittling away process that might take place.
I recognize the basic dilemma. We are an "open society," our people do have a

"right to know ;" but this right to know must give way at times to the legitimate
demands for non-disclosure in certain national security categories. I am convinced
intelligence budgets must continue to be in this category.

The answer, it seems to me, lies in a vigorous congressional oversight. It lies,
too, in assuring the American people that certain committees of Congress do
have complete access to Intelligence Community budget figures.
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The answer lies in continuing the restoration of confidence in the Intelligence
Community and especially in CIA. It also lies, I might add, in this Committee's
letting the American people know the kind of thorough oversight you are doing
on their behalf. Other committees with oversight responsibilities should also
help.

There will always be an honest difference of opinion on this question. Many
members of the press and some members of Congress will continue to press for
more and more disclosure of intelligence matters, be it budget figures or opera-
tional matters.

I hope this Committee will resist the urge to move towards accommodation by
revealing budget figures. The demand will not cease.

The rebuilding of confidence that thorough oversight can help accomplish will
lead to a much broader recognition of the view that a strong foreign intelligence
capability is essential to the survival of the free world. Such a capability is im-
possible to maintain if sources and methods of intelligence are not protected.

Revelation of budget figures will do more to enlighten a skilled adversary than
it will to educate the American people, particularly if I am correct in my fear
that the release of one figure whets the demand for more and more figures.

Convince the people that several congressional committees, acting on behalf of
the American people are dealing properly and thoroughly with sensitive intelli-
gence matters, and then, in my view, the problems will be solved.

The people want us to have a strong foreign intelligence capability. They will,
in my view, support the Congress if it couples its insistence on secrecy in some
intelligence matters with its determination to represent the people through
penetrating congressional oversight.



APPENDIXES

"Covert Financing", Chapter 9 of Presidential Spending Power,
by Louis Fisher, copyright 1975, reprinted by permission of Prinecton
University Press.

9
Covert Financing

IN a democratic society, budgeting is expected to satisfy
such fundamental standards as visibility, clarity, explicit-
ness, and comprehensiveness. Without adherence to those

standards the public is unable to judge and hold account-
able the actions of governmental officials.

It was in the interest of accountability that the Framers
included in the Constitution the following clause: "A
regular Statement and Account of the Receipts and Ex-
penditures of all public Money shall be published from time
to time." Various statutes buttress that constitutional prin-

ciple. The Budget and Accounting Procedures Act of 1950

stated that the Federal Government shall provide "full dis-
closure of the results of financial operations....." The Secre-

tary of the Treasury is directed by law to prepare reports
on the results of financial operations "for the information of
the President, the Congress, and the public. ... "

The force of those constitutional and statutory injunc-
tions has been diluted over the years. Although a statement
of receipts and expenditures is published each year by the

Treasury Department, billions of dollars in Federal funds
remain hidden from public view. They undergo no audit by

the General Accounting Office. They are concealed even
from most Members of Congress.
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The Statement and Account Clause was first breached by
the use of confidential funds for diplomatic purposes, as
authorized by Congress in 1790. Building on that precedent,
confidential funds began to appear in other appropriation
accounts with little or no relationship to diplomatic
activities. Entirely separate is the area of secret funds,
notably for the Central Intelligence Agency and other ele-
ments of the U.S. intelligence community. In 1974 the
Supreme Court decided a case in which CIA funding was
challenged as a violation of the Statement and Account
Clause. Beyond the areas of confidential and secret funds
are other dark corners of the budget, where congressional
knowledge and GAO auditing are slight or nonexistent.

STATEMENT AND AccouNT CLAUSE

The requirement for a public statement of receipts and ex-
penditures did not appear in the early drafts of the Con-
stitution. Not until September 14, 1787, when the Phila-
delphia Convention was drawing to a close, did George
Mason propose that "an Account of the public expenditures
should be annuallv published."2 Debate on the motion was
brief and confusing.

Gouverneur Morris objected that publication would be
"impossible in many cases." WVas that an allusion to the need
for secrecy in diplomatic and military matters? Given the
war with England and the operations of the Continental
Congress, surely the delegates appreciated the need for
confidentiality. Rufus King remarked that it would be "im-
practicable" to publish the expenditures of "every minute
shilling," suggesting monthly statements of a more general'
characterA His objection appears to be aimed not at the
need for secrecy but rather the pragmatic issue of how
much detail to include and with what frequency.

James Madison proposed that statements be made "from
time to time" instead of annually. While it would be the
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objective to publish on a frequent basis, adoption of general
language in the Constitution would "leave enough to the dis-
cretion of the Legislature." James Wilson, supporting
Madison, added that many operations of finance "cannot be
properly published at certain times." Both of those state-
ments could be read as oblique references to the need for
secrecy. At any rate, Madison's phrase "from time to time"
was adopted without a dissenting vote. The Mason amend-
ment was rewritten to include an accounting for receipts as
well as expenditures. Moreover, the requirement for pub-
lication was applied to "all public Money."4

The issue was muddied somewhat at the Virginia ratifying
convention, June 17, 1788. Mason objected to the phrase
"from time to time" as being too loose an expression. He
claimed that the "reasons urged in favor of this ambiguous
expression, was, that there might be some matters which
might require secrecy." How does timing relate to coverage?
Perhaps he was referring to delays in the publication of
sensitive material. Mason offered this elaboration:

In matters relative to military operations, and foreign
negotiations, secrecy was necessary sometimes. But he
did not conceive that the receipts and expenditures of the
public money ought ever to be concealed. The people, he
affirmed, had a right to know the expenditure of their
money.5

Of course it makes no sense at all to argue both for
secrecy and full disclosure. His statement would be con-
sistent only by assuming that the cost of secret operations,
after a brief period of time, would be made available to the
public.

It would be too doctrinaire to assert that secret funding
is totally incompatible with representative government. The
Framers were not innocents in this matter. John Jay, who
had served as minister to Spain and as Secretary for Foreign
Affairs prior to the Philadelphia Convention, justified
secrecy in the diplomatic area. As he observed in Federalist
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64: "It seldom happens in the negotiation of treaties, of
whichever nature, but that perfect secrecy and immediate
dispatch are sometimes requisite. There are cases where the
most useful intelligence may be obtained, if the persons
possessing it can be relieved from apprehension of dis-
covery." To reveal the parties involved, or the purposes for
which the funds were to be used, might have compromised
negotiators and embarrassed the participating nations.

CONFlDENTIAL FuNDs

From the very start, then, it was the practice of Congress
to provide the President with a fund over which he had
complete control. He could exercise his own judgment in
concealing the purposes to which funds were applied. The
appropriation was public, but the expenditure could remain
confidential.

An act of July 1, 1790 provided $40,000 to the President
to pay for special diplomatic agents. It was left to the Presi-
dent to decide the degree to which such expenditures should
be made public. In 1793 Congress continued that fund for
the purposes of intercourse or treaty with other nations. The
President was allowed to make a certificate of such ex-
penditures, with each certificate "deemed a sufficient
voucher for the sum or sums therein expressed to have been
expended." Certificates simply state that funds have been
spent, without supplying invoices or other documentary
evidence on the details of the expenditure. Reliance on
certificates, as a substitute for vouchers, is a departure from
standard auditing and accounting practices. The 1793
authority has been carried forward and remains part of
contemporary law."

President Polk and Congress confronted one another on
this subject of confidential funds. In 1846 the House of
Representatives asked Polk to furnish an account of all pay-
ments made on Presidential certificates for the contingent
expenses of foreign intercourse, spanning the period from

205



359

PRESIDENTIAL SPENDING POWER

March 4, 1841 to the retirement of Daniel Webster from the
Department of State. Polk reminded the legislators that the
President had statutory authority to decide whether such
expenditures should be made public. While he himself had
settled all expenditures for contingent expenses of foreign
intercourse by regular vouchers, he refused to surrender
certificates made by his predecessor. Only through the im-
peachment process, he said, could the House compel release
of those papers.7

The use of confidential funds by President Lincoln
resulted in a Supreme Court decision. Under a contract with
the President, made in July 1861, an individual by the name
of William A. Lloyd was to proceed South and ascertain the
number of troops stationed at different points in the insur-
rectionary States, procure plans of forts and fortifications,
and gain such other information as might be beneficial. In-
stead of being paid $200 a month, as agreed to in the con-
tract, he was only reimbursed his expenses. When his in-
heritors tried to recover compensation for the services, the
Court of Claims dismissed the. petition, partly because it
was divided as to the authority of the President to bind the
United States by the contract.

The Supreme Court said it had no difficulty as to the
President's authority: "He was undoubtedly authorized
during the war, as commander-in-chief of the armies of the
United States, to employ secret agents to enter the rebel
lines and obtain information respecting the strength,
resources, and movements of the enemy: and contracts to
compensate such agents are so far binding upon the govern-
ment as to render it lawful for the President to direct pay-
ment of the amount stipulated out of the contingent fund
under his control." The Court>emphasized, however, that
such contracts, by their very nature, are forever confidential.
Both President and agent "must have understood that the
lips of the other were to be for ever sealed respecting the
relation of either to the matter." Any disclosure might com-
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promise or embarrass the Government or endanger the life
or injure the character of the agent. To allow action in the
Court of Claims would expose the very details which were
to be kept secret. On that principle the claim was denied.'

20TH CENTURY USACE

In 1916, on the eve of America's entry into World War I,
Congress authorized the Secretary of the Navy to make a
certificate of expenses for "obtaining information from
abroad and at home." Such certificates would be deemed a
sufficient voucher for the sum expended. That provision is
still part of current law.9

On August 25, 1941, just prior to American involvement
in World War II, Congress authorized the President to use
up to $2.5 million in unvouchered expenditures from his
Emergency Fund. Several months later, after the bombing
of Pearl Harbor, the President received an Emergency Fund
of $100 million, of which $10 million could be spent on a
confidential basis. The level of confidential funds rose to $25
million in July 1942 and $50 million in October 1942. It was
increased an additional $25 million in July 1943.10

At one time confined to diplomatic and wartime expenses,
confidential funds became a regular feature of many ap-
propriation accounts. By fiscal 1973, twenty different ac-
counts for executive agencies contained confidential funds.
Four were tied directly to the President: Compensation of
the President; White House Office, Salaries and Expenses;
White House Office, Special Projects; and Executive Resi-
dence, Operating Expenses. Six were associated with
diplomatic or military matters: Emergencies in the Diplo-
matic and Consular Service; Contingencies, Defense; and
the Operation and Maintenance accounts for Army, Navy,
Air Force, and Defense Agencies. Confidential funds for
the latter six accounts were several million dollars each.

Three other accounts had national security overtones:
Atomic Energy Commission ($100,000 in confidential

207



361

PRESIDENTIAL SPENDING POWER

funds), National Aeronautics and Space Administration,
Research and Development Programs ($35,000), and Fed-
eral Bureau of Investigation ($70,000). The remaining con-
fidential funds were found in District of Columbia, Chief
of Police ($200,000), Bureau of Narcotics and Dangerous
Drugs ($70,000), Immigration and Naturalization Service
($50,000), Bureau of Customs ($50,000), U.S. Secret Service
($50,000), Coast Guard ($15,000), and Department of
Justice, Salaries and Expenses, General Legal Activities
($30,000). Not included in this list are funds for the U.S.
intelligence community (to be discussed later in this chap-
ter) as well as a number of other agencies whose ex-
penditures are not subject to GAO audit."

In addition to confidential funds that are inserted each
year in appropriation bills, the executive branch has access
to other funds for confidential purposes. The Foreign Assis-
tance Act of 1961, as amended, grants the President a special
authority to spend up to $50,000,000 in confidential funds.
That is a cumulative amount, not annual. Available to the
Agency for International Development are annual amounts
of $50,000 for confidential expenses and $2,000 in confi-
dential funds for the Inspector General, Foreign Assistance.
The Peace Corps has access to $5,000 a year in confidential
funds.12

Confidential funds are usually easy to spot in appropria-
tion bills. For example, the "Operation and Maintenance,
Defense Agencies" account for fiscal 1973 included $4.3 mil-
lion to be spent on the approval or authority of the Secre-
tary of Defense, "and payment may be made on his certif-
icate of necessity for confidential military purposes, and his
determination shall be final and conclusive upon the ac-
counting officers of the Government." More difficult to find
is the $200,000 fund for the D.C. Chief of Police. Language
in the appropriation bill merely stated that the "limitation
on expenditures of funds by the Chief of Police for preven-
tion and detection of crime during the current fiscal year
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shall be $200,000." To understand that the funds may be
handled by certificates rather than vouchers, one must check
back to 1960 legislation. Similarly, language in the ap-
propriation bill for the State Department sets aside $2.1
million for "Emergencies in the Diplomatic and Consular
Service." Cross-checking a reference to the U.S. Code is
necessary before one discovers that the funds may be ac-
counted for by certificates.'3

Unvouchered expenditures are often justified as necessary
to pay informers. The $70,000 in FBI funds is used for
"criminal and security investigations where the name of the
informant or the nature of the expenditure must be kept
secret so as not to jeopardize the investigative operations.
The personal safety of the recipient of the funds is the
paramount consideration in situations of this type." The
$200,000 for the D.C. Chief of Police is available for ex-
penses involved in investigating such activities as narcotics
traffic and gambling. Undercover men use the funds when
making purchases of narcotics or during visits to restaurants
and bars."4

Most of the provisions for confidential funds were vulner-
able to a point of order, since they lacked authorizing lan-
guage."5 Beginning in 1973, Members took advantage of that
situation as the Watergate affair dramatized the need to
place curbs on executive actions, as did the shocking revela-
tions of Federal expenditures on President Nixon's homes
at San Clemente and Key Biscayne.'8 On June 20, 1973, Bob
Eckhardt, Democrat of Texas, offered an amendment to
delete the $15,000 confidential Coast Guard fund. To the
suggestion that Members of Congress should have faith in
the integrity of executive officials, Eckhardt responded:

I am sort of losing faith in the officers of the Govern-
ment who are permitted to expend money without the
General Accounting Office having any authority over the
matter, and I am particularly losing faith in such inves-
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tigations by officers of the Government unless we know
what it is all about."

The Eckhardt amendment was adopted by voice vote and
the $15,000 fund was subsequently eliminated from the
Transportation appropriation bill that became law."8

Eckhardt also attempted to delete the $100,000 confidential
fund for the AEC. When advised that Congress should trust
the AEC chairman to use those funds with discretion, Eck-
hardt countered: "I thank the gentleman but I would trust
the Comptroller [General] also." Later in the debate the
ranking members of the House appropriations subcommit-
tee handling the bill-Joe Evins and John Rhodes-devel-
oped some legislative history. They said that the Comp-
troller General could look behind the certificate of an AEC
chairman to make sure that the matter was actually of a
confidential nature. With that assurance Eckhardt withdrew
his amendment. A subsequent investigation by House Ap-
propriations disclosed that the AEC confidential fund wvas
used on such rare occasions (and probably not at all for
a number of years) that there was no need to appropriate
$100,000 for that purpose. Consequently, the fund was omit-
ted from the AEC appropriation bill for fiscal 1975.19

Confidential funds in the D.C. appropriation bill were
subject to a point of order because of a lack of substantive
legislation. As a result of a point of order by Rep. H. R.
Gross in 1973, followed by Senate action against other
D.C. confidential accounts, six confidential funds were
struck from the bill. The only remaining fund was $200,000
for the Chief of Police. An authorization bill, enacted
October 26, 1973, authorized seven D.C. confidential funds:
for the Chief of Police, the D.C. Commissioner, the chair-
man of the D.C. Council, the Superintendent of Schools,
the President of the Federal City College, the President of
the Washington Technical Institute, and the President of
the D.C. Teachers College.20

210



364-

COVERT FINANCING

The largest confidential funds are found in Defense
Department accounts. In 1973 and 1974 Eckhardt was suc-
cessful in raising points of order against the "Contingencies,
Defense" account, since it constituted legislation in an ap-
propriation bill. However, each time the funds were restored
by the Senate and the conference committee. His efforts
did result in the reduction of the account from $5 million
to $2.5 million (in the fiscal 1975 act) and led to a soften-
ing of the language. Instead of the money being accounted
for "solely" on the certificate of the Defense Secretary, pay-
ments "may be made on his certificate." The change in lan-
guage was an invitation to GAO to audit.21

A similar development occurred with confidential funds
in the Operation and Maintenance (O&M) accounts for the
military. Eckhardt made points of order against them in 1973
on the ground that authorization was lacking. He was sus-
tained by the Chair. Although the Senate and conference
committee once again restored the funds to the appropria-
tion bill, the prospect for GAO auditing improved. Lan-
guage in the fiscal 1973 bill, to the effect that Defense
Department determinations "shall be final and conclusive
upon the accounting officers of the Government," was later
changed to provide simply that "payments may be made"
on the certificate of the Secretary of the department. Eck-
hardt withdrew a point of order against confidential funds
for Air Force O&M, in the fiscal 1975 bill, after obtaining
from Mahon the understanding that such funds could be
audited and reviewed by the GAO.22

Confidential funding for "White House Office, Special
Projects" dates back to a 1955 request by the Budget Bu-
reau. From an initial amount of $1,250,000, the Special
Projects account was generally funded at an annual level
of $1.5 million. During hearings in 1973, the House Com-
mittee on Appropriations asked whether the fund had been
used to finance the Special Investigations Unit operating out
of the White House (the so-called plumbers group of Water-
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gate fame). The Committee requested OMB to furnish a
list of individual vouchers and expenditures for the account.
When the Administration declined to supply the informa-
tion, the Committee deleted the entire budget request.2 3

The Senate Appropriations Committee restored $1 mil-
lion, inserting a requirement to provide both Appropriations
Committees with quarterly reports of a "detailed account-
ing" of expenditures for the Special Projects account. 2 4 In
floor action, Senator Mondale offered an amendment to
strike the $1 million. He placed his amendment in the con-
text of these developments:

. . . a little thing has happened along the way called
Watergate, which opened up for the American' public to
see the tremendously dangerous tendency that exists when
we grant, without specification, without control, without
information, substantial funds to the White House which
are used by them behind the protection of executive
privilege and the separation of powers to do as they
please.2 5

Although the Mondale amendment was defeated by a 52-
36 vote, House and Senate conferees agreed to delete all
funds for the Special Projects account. No funds for that
purpose were included in the Treasury-Post Office ap-
propriation bill signed by President Nixon. And as a result
of legislative history stimulated by Congressman Dingell,
in 1973, confidential funds in other White House accounts
were subject to greater scrutiny by the GAO.28

Eckhardt offered a more general amendment in 1973 to
require that expenditures made solely on the certificate of
an executive officer be subject to the scrutiny of the Comp-
troller General, who 'would determine whether the ex-
penditure was indeed of a confidential or special nature.
Eckhardt himself ran afoul of a point of order. His amend-
ment was rejected because it was legislation in an appropri-
ation bill. He also introduced the same proposal in bill
form to allow the Comptroller General to examine confi-
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dential expenditures and to report to Congress any apparent
irregularities.27 No action was taken on the bill during the
93d Congress (1973-75).

A number of reasonable arguments can be presented to
justify the need for confidential funding, whether for na-
tional security, foreign affairs, or domestic investigations.
However, some elementary principles should be followed.

First, authorize confidential funds by substantive law
(passed by authorization committees) rather than including
them in appropriation bills surrounded by waivers to pro-
tect against points of order. That would simply adhere to
House and Senate rules. Second, the appropriation bill
should state the amount, repeat the authorizing language,
and cite the authority. To illustrate: "not to exceed (dollar
amount) can be used for emergencies and extraordinary
expenses, as authorized by (U.S. Code citation), to be ex-
pended on the approval or authority of the Secretary, and
payments may be made on his certificate of necessity for
confidential purposes." At the present time, in many appro-
priation bills, it is impossible to detect the presence of con-
fidential funds. Third, some form of GAO audit should be
carried out to ensure that funds are spent in accordance
with legislative authority. Hundreds of agency officials share
knowledge about the funds; we can extend the same trust
to GAO officials. Fourth, have agencies report annually on
the degree to which the authority is used. For example: "Of
$50,000 in confidential funds authorized, the agency used
$37,500."

SECRET FuNDs

Confidential funding is overt to the extent that such funds
are cited in appropriation bills. In that sense the appropria-
tion is public while the expenditure and auditing are con-
cealed from Congress and the public. Secret funding, in
contrast, is covert at every stage: from appropriation straight
through to auditing.
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An early case of secret funding involved President Madi-
son. Concerned that certain territory south of Georgia might
pass from Spain to another foreign power, he asked Con-
gress for authority to take temporary possession. Voting in
secret session, in 1811, Congress provided $100,000 for that
purpose. The public did not know of the action until years
later, in 1818, when Congress published the secret statute.2 8

Secret funding was employed during World War II to
develop and produce an atomic bomb. Administration offi-
cials contacted three leaders of the House of Representa-
tives: Speaker Rayburn, Majority Leader McCormack, and
Minority Leader Martin. An additional $1.6 billion was
needed to manufacture the bomb, an amount the Adminis-
tration wanted without "a trace of evidence" as to how it
would be spent. Clarence Cannon, chairman of House
Appropriations, and John Taber, ranking majority member,
agreed to make an inscrutable appropriation. Some of the
money was tucked away under two accounts: "Engineer
Service, Army" and "Expediting Production." Only a hand-
ful of Congressmen knew how the money was being used.
About $800 million was spent before some members of
House Appropriations knew of the project.2 9

CENTRAL INTELLIGENCE AGENCY

The Central Intelligence Act of 1949 contained extraordi-
nary authority over the transfer and application of funds.
It provided that sums made available to the CIA "may be
expended without regard to the provisions of law and regu-
lations relating to the expenditure of Government funds...."
For objects of a confidential nature, expenditures could be
accounted for solely on the certificate of the CIA Director,
with each certificate deemed a sufficient voucher for the
amount certified. In addition, rather than appropriating
funds directly to the CIA, Congress authorized the agency
to transfer to and receive from other Government agencies
"such sums as may be approved by the Bureau of the Bud-
get" for the performance of any functions or activities autho-
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rized by the National Security Act of 1947. Other agencies
were authorized to transfer to or receive from the CIA such

sums "without regard to any provisions of law limiting or
prohibiting transfers between appropriations." 3 0

This transfer authority converts a number of appropria-
tion accounts into a vast mixing bowl. Although explicit
sums are voted for departments and agencies, that tidiness
is quickly upset by siphoning off agency funds and funnel-
ing them to the CIA. The funds for the CIA are initially
appropriated to the Defense Department. After the chair-
men of the Appropriations Committees inform OMB of the

level of the CIA budget, OMB approves the transfer of that
amount from the Defense Department to the CIA.3 '

The total budget of the entire U.S. intelligence commu-
nity has been estimated at $6 billion a year. A study by
Newsweek in 1971 reported that a dozen agencies employed
200,000 and spent some $6 billion annually. Senator Prox-

mire released comparable figures in 1973. The CIA portion
came to $750 million. The largest amount for the intelli-
gence community was $2.8 billion for the Air Force, fol-

lowed bv the National Security Agency with $1 billion.
Other amounts: $775 million each for the Army and Navy
intelligence activities, $100 million for the Defense Intelli-

gence Agency, and $8 million for the State Department.
Intelligence expenditures of the FBI, the AEC, and the

Treasury Department were not estimated.3 2

Current criticism of the CIA results from its evolution as

an intelligence-gathering agency, confined to foreign activi-
ties, to that of a participant-catalyst of military and political

operations. Harry Howe Ransom, the leading scholar on the
subject, writes that nothing in the public record "nor in such
archives as are accessible (for example, in the Truman
Library) suggests that Congress ever intended to create or

knew that it was creating an agency for paramilitary opera-
tions and a wide range of foreign political interventions."
Senator Stennis, during debate in 1974, said that he came

to the Senate soon after the original CIA bill was passed
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"and there was nothing clearer around here, not anything
that sounded louder, than the fact that the CIA act wvas
passed for the purpose of foreign intelligence." He said he
was "shocked and disappointed and considerably aroused"
when he learned of CIA's involvement in the Watergate
affair.33

During the last decade the CIA has come under heavy
fire for its secret funding of private organizations, Radio
Free Europe and Radio Liberty, military operations in Laos,
domestic intelligence gathering, and financial support in
Chile for opponents of Allende.

With regard to private organizations, in 1967 it was re-
ported in the press that the CIA had been secretly subsidiz-
ing religious organizations, student groups, labor unions,
universities, and private foundations. President Johnson
appointed a three-member committee, headed by Under
Secretary of State Katzenbach, to review the relationship
between the CIA and private American voluntary organiza-
tions. The committee reported that covert CIA assistance
had been made available by the last four Administrations,
dating back to October 1951. It recommended that "no fed-
eral agency shall provide any covert financial assistance or
support, direct or indirect, to any of the nation's educa-
tional or private voluntary organizations." President John-
son accepted the committee's statement of policy and di-
rected all agencies of the Government to implement it
fully.34

A footnote in the committee's report explained that its
statement of policy did not entirely close the door to covert
financing of private voluntary organizations. Exceptions
might be necessary: "Where the security of the nation may
be at stake, it is impossible for this committee to state cate-
gorically now that there will never be a contingency in
which overriding national security interests may require an
exception-nor would it be credible to enunciate a policy
which purported to do so. In no case, however, should any
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future exception be approved which involved any educa-
tional, philanthropic, or cultural organization."5 I

The CIA continued to finance the broadcasting that had
been conducted by Radio Free Europe (to Eastern Europe)
and by Radio Liberty (to Soviet Russia). In 1971 Senator
Case estimated that several hundred million dollars had
been expended from CIA budgets over the previous dec-
ades to fund the two radios. He introduced legislation to
require that, in the future, the two stations be subject to
annual appropriations by Congress. Starting with a continu-
ing appropriation act in 1971, funding for the two radios
has been overt. A GAO report revealed that between 1949
and mid-1971 the Federal Government had spent $482 mil-
lion in covert funds to support the two radios.36

Senator Case, member of both the Appropriations and the
Foreign Relations Committees, had to rely on an article in
the Christian Science Monitor to learn that the Administra-
tion had agreed to finance Thai troops in Laos. Further
investigation by Senate staff members disclosed that the
CIA was covertly financing Thai troops fighting in northern
Laos. The cost of the operation ran to several hundred mil-
lion dollars a year. An amendment by Senator Symington,
to establish a ceiling of $200 million on U.S. expenditures
in Laos during fiscal 1972, had to be raised to $350 million.
Symington later said that the secret war in Laos was done
without knowledge on the part of members of the Senate
Armed Services Committee.A

CONGRESSIONAL OVERSIGHT

A five-man Senate Armed Services subcommittee, respon-
sible for reviewing CIA activities, met with CIA witnesses
twice in 1970, not at all in 1971, and only once in 1972.
The other CIA subcommittee in the Senate, located in the
Appropriations Committee, did not have a more attractive
record. With regard to CIA operations in Laos, Senator
Ellender (at that time chairman of the Appropriations
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Committee) said he "did not know anything about it." He
did not ask, in his oversight function, whether CIA funds
were being used to carry on the war in Laos: "It never
dawned on me to ask about it."3- This frank exchange then
took place between Senators Ellender and Cranston:

Mn. CRANSTON.... I am sure I never would have
thought to ask such a question. But it appeared in the
press that perhaps that was happening. I would like to
ask the Senator if, since then, he has inquired and now
knows whether that is being done?

MR. ELLENDER. I have not inquired.
MR. CRANSTON. You do not know, in fact?
MR. ELLENDER. No.
MR. CRANSTON. As you are one of the five men privy

to this information, in fact you are the No. 1 man of
the five men who would know, then who would know
what happened to this money?

The fact is, not even of the five men, and you are the
chief one of the five men, know the facts in the situation.

MR. ELLENDER. Probably not.39

House supervision of the CIA does not appear to be
much better. Congressman Norblad, in a floor statement
in 1963, said that he had been on the CIA subcommittee
of House Armed Services: "We met annually-one time a
year, for a period of 2 hours in which we accomplished
virtually nothing." Congressman Nedzi, chairman of that
subcommittee in later years, suggested in 1971 that only
the Budget Bureau and the Kremlin had a full understand-
ing of intelligence activities: "Perhaps they are the only
ones. We simply don't have that kind of detailed informa-
tion. . . . I have to be candid arid tell you I don't know
whether we are getting our money's worth." A step toward
closer review was taken by the Committee Reform Amend-
ments of 1974, which expands the jurisdiction of the House
Foreign Affairs Committee to include oversight functions
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of "intelligence activities relating to foreign policy." Begin-
ning February 21, 1975, the CIA began sharing budget de-
tails with the entire defense subcommittee of I-louse Appro-
priations, rather than a select few from that subcommittee.40

With respect to the budgets of the U.S. intelligence com-
munity, several proposals have been advanced for greater
legislative control. In 1971 Senator Symington proposed a
ceiling of $4 billion for expenses of the CIA, the National
Sccurity Agency, the Defense Intelligence Agency, and for
"intelligence work performed by or on behalf of the Army,
Navy, and the Air Force." The motion was rejected by a
vote of 56 to 31. Part of the opposition came from those
who considered Symington's language too broad, possibly
applying even to tactical intelligence. No one could suggest
a means of distinguishing between intelligence needed to
conduct a battle and intelligence to be covered by the $4
billion.41 Rather than approach the issue from this abstract
conceptual plane, Members of Congress could have pro-
ceeded on a more down-to-earth level by simply naming
the agencies and bureaus to be made subject to the budget
ceiling.

Congress did succeed, in the Foreign Assistance Act of
1971, in placing restrictions on CIA expenditures and trans-
fer authority. The Act imposed a ceiling of $341 million for
assistance to Cambodia. The statutory language was broad
in its coverage. Notwithstanding any other provision of
law, no funds authorized to be appropriated by the Foreign
Assistance Act of 1971 or anv other law could be obligated
in an)' amount in excess of $341 million for the purpose of
carrying out directly or indirectly any economic or military
assistance for Cambodia. The effect was to limit CIA's
ability to transfer its funds to supplement the Cambodian
operation.42 (For further background on this legislation,
see pages 107-10.)

As a means of imposing a more general control on the
CIA, Senator McGovern introduced a bill in 1971 to require
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publication in the budget of "proposed appropriations, esti-
mated expenditures, and other related data" for the CIA.
Each of the items would be shown as a single sum. Further-
more, the bill would have prohibited the CIA from spend-
ing funds that had been appropriated for other departments
or agencies. The standard practice has been to inflate cer-
tain military appropriation accounts, allowing the super-
fluous funds to be transferred to the CIA and other intelli-
gence agencies. "As a result," noted McGovern, "we are led
to believe that some programs are better financed than, in
fact, they are. We have no way of knowing what these
programs and agencies might be."43

Similar criticism has been voiced by other Senators. Dur-
ing debate in 1971 on the defense appropriation bill, Sena-
tor Fulbright remarked that when "you look at an item in
this bill you wonder if it is really the amount of money for
the A-14, for example, or if it is for the NSA. One cannot
tell what it is."44 One Senator told me that in one of his
economy drives he made an attack on a particular appro-
priation. Later he received a call fromi a colleague, who
sat on one of the oversight subcommittees, and was advised
that the money was actually for the CIA.

To appropriate directly to the CIA would preserve the
integrity of other accounts and make for more rational
debate and decision by Congress. But how would Congress
know that a lump sum amount would be too much or too
little unless it knew how the money was to be spent? Con-
gress imposed one restriction in 1974 when it prohibited the
CIA from spending funds for operations in foreign coun-
tries, "other than activities intended solely for obtaining
necessary intelligence...." The restriction can be lifted
if the President finds that an operation is important to the
national security and reports to Congress on the nature and
scope of the operation. In 1975, Senator Proxmire intro-
duced a bill to authorize the GAO to audit and analyze the
expenditures of intelligence agencies.45
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Would publication of the aggregate budget figures for
the intelligence community jeopardize national interests?
CIA Director Colby, as well as his predecessor James
Schlesinger, testified that the release of such information
would not violate national security. Colby said that the
question was basically up to Congress, adding that he had
found Congress "at least as responsible on this as our
friends elsewhere in government, and we have, as you
know, shared with Congress some very sensitive material
which has been successfully protected by the Congress."
He volunteered the view that the American constitutional
structure might require publication of more budget infor-
mation than might be convenient from a narrow intelli-
gence point of view. However, after he was confirmed as
CIA Director, Colby was quoted by Senator Pastore as
being opposed to revealing the size of his agency's budget:
"Please do not do this. If you want to make my job easier,
please do not do this."46

Schlesinger was asked about the CIA budget during his
nomination hearing as Secretary of Defense. He expressed
some misgivings at releasing a "free floating figure, unsup-
ported and unsupportable in public," possibly inviting flat
percentage cuts in intelligence activities. But he felt that
publishing a gross figure would have only a "minimal" effect
on security concerns. While he would be more concerned
about the component figures, "for the gross national intelli-
gence program figures I think we could live with that on
a security basis, yes."4'7

LITIGATION

Pressure for public funding of the CIA has been build-
ing from yet another source: the courts. William B. Rich-
ardson, a resident of Greensburg, Pa., sought judgment to
declare the Central Intelligence Act in violation of the
Statement and Account Clause of the Constitution. He had
written to the Government Printing Office in 1967 to re-
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quest the document which would satisfy that clause. He
examined available Treasury documents but could find no
listing of CIA expenses. His administrative remedies ex-
hausted, he turned to the courts.

In 1968 a U.S. District Court in Pennsylvania held that
Richardson lacked standing to raise a justiciable contro-
versy. A month later, in the church-state case of Flast v.
Cohen, the Supreme Court substantially broadened the
grounds on which taxpayers could establish standing, but
the district court holding against Richardson was affirmed
by the U.S. Court of Appeals for the Third Circuit. The
Supreme Court denied certiorari to review the Richard-
son case; only Justice Douglas supported his motion for
review.4 8

Richardson initiated a new suit in 1970, this time asking
that a three-judge court be convened to determine the
constitutionality of the CIA act. Once again the district
court decided he lacked standing. Moreover, the subject
matter raised "political questions in a governmental sense
and the subject is not open to a United States District Court
for adjudication in any manner."49 Up to that point Richard-
son had been blocked by three procedural hurdles: stand-
ing, jurisdiction, and justiciability.

But this time he was successful when he brought the
matter to the court of appeals. On July 20, 1972, by a 6-3
vote, the circuit court vacated the district court ruling and
directed that a statutory three-judge court be designated
to adjudicate the issue. Judge Max Rosenn', writing the
opinion, underscored the importance of the Statement and
Account Clause:

A responsible and intelligent taxpayer and citizen, of
course, wants to know how his tax money is being spent.
Without this information he cannot intelligently follow
the actions of the Congress or of the Executive. Nor can
he properly fulfill his obligation as a member of the
electorate. The Framers of the Constitution deemed fiscal
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information essential if the electorate was to exercise
any control over its representatives and meet their new
responsibilities as citizens of the Republic.,"

The Supreme Court agreed to review the procedural as-
pects of the case, i.e., whether Richardson had standing
to request a three-judge court. A separate writ of certio-
rari by Richardson, urging the Court to examine the sub-
stance and constitutionality of the issue, was rejected.51

The Court's decision was handed down June 25, 1974.
Chief Justice Burger, writing for a 6-3 majority, held that
Richardson lacked standing to maintain his suit. Relief was
available, noted Burger, through the electoral process. If
citizens felt that Members of Congress were delinquent in
performing their duties, they could elect others to produce
the publication of CIA expenditures. In a dissenting opin-
ion, Justice Douglas denied that Congress was, at liberty
to suspend a constitutional provision. To claim that Con-
gress had the power to read the Statement and Account
Clause out of the Constitution, he said, was "astounding."52

OTHER DARK CoRNmRS

Beyond the question of confidential and secret funds lie
other veiled areas of the Federal budget. Before discussing
a few examples directly under the President, brief consid-
eration can be given to a regulatory agency: the Federal
Reserve System. Although it spends half a billion dollars a
year, its funds are not appropriated by Congress. Nor is
there any auditing by GAO. By buying and selling Govern-
ment securities held in its portfolio, the "Fed" derives in-
come from interest on the bonds. Federal Reserve earnings
in calendar 1973 came to $5 billion. After deducting $495
million for its operating expenses, plus additional amounts
for dividends to banks, losses on securities, etc., it returned
the balance ($4.3 billion) to the Treasury. The House of
Representatives passed legislation in 1974 to provide for a
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measure of GAO auditing, but no action was taken by the
Senate. 3

FREE WORLD FORCES

The financing of the war in Vietnam illustrates how bil-
lions can be spent for programs known to a handful of
Congressmen. In September 1966, President Johnson ex-
pressed his "deep admiration as well as that of the Ameri-
can people for the action recently taken by the Philippines
to send a civic action group of 2,000 men to assist the Viet-
namese in resisting aggression and rebuilding their coun-
try." Other announcements from the White I-louse created
the impression that not only the Philippines but also Thai-
land, South Korea, and other members of the ."Free World
Forces" had shown a willingness to sacrifice blood and
resources in the stand against Communism.54

Hearings held by the Symington subcommittee in 1969
and 1970 revealed that the United States had offered siz-
able subsidies. The Philippines received river patrol craft,
engineering equipment, a special overseas allowance for its
soldiers, and additional equipment to strengthen Filipino
forces at home. It cost the United States $38.8 million to
send one Filipino construction battalion to Vietnam. Sena-
tor Fulbright remarked that "all we did was go over and
hire their soldiers in order to support our then administra-
tion's view that so many people were in sympathy with
our war in Vietnam." Although the Philippine government
denied that U.S. contributions represented a subsidy or a
fee in return for sending the construction battalion, a GAO
investigation confirmed that quid pro quo assistance had
indeed been given. Moreover, there was evidence that the
Johnson Administration had increased other forms of mili-
tary and economic aid to the Philippines.15

The Symington subcommittee also uncovered an agree-
ment that the Johnson Administration had entered into
with the Royal Thai Government in 1967. The United
States agreed to cover any additional costs associated with
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the sending of Thai soldiers to Vietnam: payment of over-
seas allowances, modernization of Thai forces, and the de-
ployment of an anti-aircraft Hawk battery in Thailand.
After the Foreign Ministry of Thailand denied that U.S.
payments had been offered to induce Thailand to send
armed forces to Vietnam, the GAO reported that U.S. funds
had been used for such purposes as training Thai troops,
payment of overseas allowances, and payment of separa-
tion bonuses to Thai soldiers who had served in Vietnam.
The GAO estimated that the United States had invested
"probably more than $260 million in equipment, allowv-
ances, subsistence, construction, military sales concessions,
and other support to the Thais for their contribution under
the Free World Military Assistance program to Vietnam." 56

Subsidies were also used to support the sending of South
Korean forces to Vietnam. Assistance included equipment
to modernize Korean forces at home, equipment and all
additional costs to cover the deployment of Korean forces
in Vietnam, additional loans from the Agency for Inter-
national Development, and increased ammunition and com-
munication facilities in Korea. To assure that the dispatch
of men to Vietnam would not weaken the defensive capa-
bilities of the Republic of Korea, the Johnson Administra-
tion agreed to finance the training of forces to replace those
deployed in Vietnam, and to improve South Korea's anti-
infiltration capability. From fiscal 1965 to fiscal 1970,
Korea's military presence in.Vietnam cost the United States
an estimated $927.5 million.-"

The legal basis for assistance to Free World Forces in
Vietnam derived from legislation passed in 1966. Funds
were made available to support Vietnamese "and other
free world forces in Vietnam, and related costs . . . on such
terms and conditions as the Secretary of Defense may de-
termine." Assistance was broadened in 1967 to include local
forces in Laos and Thailand. Reports on such expenditures
were submitted only to the Armed Services and Appropria-
tions committee of both Houses. The general language of
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the statutes did not reveal the types of financial arrange-
ments the Administration might enter into, or with what
country. Staff members who had access to the reports told
me they did not know the nature and dimension of financ-
ing the Free World Forces until hearings were held by the
Symington subcommittees

MILITARY ASSISTANCE

On the basis of a GAO report, Senator Edward Kennedy
announced that money appropriated for refugee programs,
for public health, agriculture, economic and technical proj-
ects, and for the "Food for Peace" program, had been di-
verted to pay for CIA-directed paramilitary operations in
Laos. The term "refugee" was a euphemism created bv the
Agency for International Development to describe the de-
velopment and support of those operations. Hearings in
1972 confirmed that AID funds had been used to supply
Lao military and paramilitary forces with food and medical
care and supplies.5 9

Hearings by the Joint Economic Committee in 1971 high-
lighted the fact that nearly $700 million in Food for Peace
funds had been channeled into military assistance programs
over the past six years. Since 1954, when the Food for Peace
(P.L. 480) program was enacted, $1.6 billion of those funds
had been allocated to military assistance. Statutory author-
ity existed, but few Members of Congress were aware that
Food for Peace was such a capacious vehicle for military
assistance. Nor could they have gained that understanding
by reading the budget, which described Food for Peace
in these terms: "The United States donates and sells agri-
cultural commodities on favorable terms to friendly nations
under the Agricultural Trade Development and Assistance
Act (Public Law 480). The program combats hunger and
malnutrition, promotes economic growth in developing na-
tions, and develops and expands export markets for U.S.
commodities." Senator Proxmire castigated the use of rheto-
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ric by the Administration to conceal the nature of the Food
for Peace program. "This seems to me," he said, "to be kind
of an Orwellian perversion of the language; food.for peace
could be called food for war."60

The budget itself was deceptive in howV much was spent
for military assistance. For example, 1971 outlays for mili-
tary assistance were estimated at $1.175 billion in Defense
Department funds, plus an additional $504 million in sup-
porting assistance. The apparent total: $1.679 billion. How-
ever, Senator Proxmire obtained from the Pentagon its esti-
mates for military assistance for fiscal 1971: $3.226 billion
in the Military Assistance Program, Military Assistance Ser-
vice Funded, and related programs; $600 million in sup-
porting assistance; $7 million in additional public safety
programs; $143 million in Food for Peace funds used for
common defense purposes; and $2.339 billion for military
export sales. Under that calculation the total rose to $6.317
billions'

Even when Congress appropriates overtly it can act "in
the blind" by providing funds for activities that are justified
in vague terms by the Administration. In 1972 Congressman
Harrington declared that the defense authorization bill con-
tained $830 million that members of the Armed Services
Committee "know nothing about. Some of the members of
the Armed Services Committee, including the gentleman
from New York (Mr. Stratton) and myself have asked for
and been refused information. . . ." Three members of that
same committee complained in 1973 that the military assis-
tance program for Vietnam and Laos had been "pro forma
justified" to the committee. In the words of one member:
"All of the backup figures for the $1.185 billion allegedly
justified are Secret Classified. I haven't seen the figures and
the Committee has no idea what program is justified in this
area." The dispute continued in 1974 when Senator Ful-
bright charged that $490 million in military assistance was
hidden in the Pentagon's budget. The money was ear-
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marked for "War Reserve Materials"-stockpiled equip-
ment and munitions destined for Vietnam, Thailand, and
Korea.6 2

Although the Statement and Account Clause can be inter-

preted to allow room for a modest amount of confidential

funding, particularly in the diplomatic area, we have

reached the point where probably $10 billion to $15 billion

in the Federal budget is obscured because of confidential

funds, secret funds, or cryptic budget justifications. Mem-

bers of Congress cannot act intelligently Onl vast portions

of the budget because they are denied basic data. Their

constituents cannot hold the Members accountable because

the issues and amounts are obfuscated. Elementary ac-

counting practices by the GAO are rendered impossible.

In Federalist 58 James Madison claimed that the power

over the purse "may, in fact, be regarded as the most com-

plete and effectual weapon with which any constitution

can arm the immediate representatives of the people, for

obtaining a redress of every grievance, and for carrying

into effect every just and salutary measure." Without pub-

lic knowledge, without public debate, we have traveled far

from that basic underpinning of democratic government.
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APPENDIX X

CENTRAL INTELLIGENCE AGENCY
WASHINGTON, D.C. 20505

Honorable John L. McClellan, Chairman
Committee on Appropriations
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

The Senate Select Committee recently voted to bring before the full
Senate the question of whether to publicly release the budget totals of the
intelligence agencies. I am writing to express my opposition to such dis-
closures. I agree fully with the President, who stated in an April 21 letter
to Senator Church: "It is my belief that the net effect of such a disclosure
could adversely affect our foreign intelligence efforts and therefore would
not be in the public interest. Past Directors have taken this same position.

I believe the disclosure of intelligence budgets would provide adver-
saries with significant insight into the nature, scope, and direction of our
national foreign intelligence programs, particularly were the figures to be
released on an annual basis, as recommended by the Select Committee.
Budget totals, when correlated with other information, will enable our
adversaries to make more accurate conclusions about major Intelligence
Community programs. This would aid them in thwarting our efforts to
collect important information. The U.S. Government would benefit consider-
ably from access to this same information regarding Soviet intelligence efforts.

In addition, once overall intelligence agency budget figures are made
public, I believe it will be impossible to prevent the disclosure of budget
details. Definitional questions about where "intelligence' expenditures
stop and operational expenditures begin would lead to open discussion of
sensitive intelligence programs and techniques. The history of the dis-
closure of the Atomic Energy Commission budget illustrates the futility of
attempting to stop the disclosure at a single figure. Coverage of the AEC
weapons budget evolved from a one-line entry in 1949 to a fifteen-page
breakout of weapons program, operating costs, and weapons facilities project
costs in 1974.

It has been suggested that withholding intelligence budget figures
is unconstitutional. The Select Committee report argues that Article I,
Section 9, Clause 7 of the Constitution requires that intelligence budgets
be publicly revealed. This Clause reads:

(391)
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"No Money shall be drawn from the Treasury, but in
Consequence of Appropriations, made by Law; and a
regular Statement and Account of the Receipts and
Expenditures of all public Money shall be published
from time to time. "

Of course, the constitutionality of the present practice can only be determined
by a court, and no court has reached this question. I believe, however,
that the present practice is in accord with the Constitution. I would note
also that there is historical precedent for the secrecy of certain funds and
that similar provision is made for special funds of other departments and
agencies. Furthermore, it has been publicly stated in the Congress that
all funds appropriated for CIA and intelligence activities of the Department
of Defense are in the Defense Appropriations Act. In doing so, Congress
has exercised its discretion to make public a total defense figure, which
includes closely-related intelligence costs without releasing a separate
intelligence figure.

Of even greater concern to me is the possibility that, in its
consideration of the various proposals for future congressional oversight
of intelligence agencies, the Senate might fragment budgetary authorization
among several committees of the Congress. As you know, Section 8 of the
Central Intelligence Agency Act of 1949 provided permanent budgetary
authorization for the Central Intelligence Agency. Annual Authorization for
the military intelligence organizations (which comprise approximately 85
percent of the total intelligence community budget) is under the jurisdiction
of the Armed Services Committees. I do not believe a Senate resolution
should be promulgated which would be contrary to the Central Intelligence
Agency Act. In any event, I feel strongly that fragmentation of the intelligence
community budget among several committees of the Congress would create confusion
and would hamper, if not render impossible, the exercise of the responsibilities
of the Director of Central Intelligence over the intelligence community in
furtherance of statute and Executive Order 11905.

I urgently request your consideration of these matters in connection
with the upcoming discussions of the Senate's oversight of the intelligence
community.

Sincerely,

George Bush
Director
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THE WHITE HOUSE

WASHINGTON

April 21, 1976

Dear Mr. Chairman:

It is my understanding that the Select Committee expects
to publish in its final report the budget figure for the
Intelligence Community.

It is my belief that the net effect of such a disclosure
could adversely affect our foreign intelligence efforts
and therefore would not be in the public interest.

Over the past two years both Houses of Congress have
voted by overwhelming margins against the disclosure
of information concerning our foreign intelligence budget.
I believe that these votes reflect the judgment of the
Congress, which I also hold, that such disclosure over a
period of time would reveal information helpful to our
foreign adversaries.

Director of Central Intelligence George Bush has briefed
your Committee on the harm to United States foreign
intelligence agencies that could result from publication
of this budget information. He is available for further
discussion of this issue with the Comnnittee members.

I urge the Committee to reconsider its position. -In
assuring that our foreign intelligence agencies are held
accountable to the public, we must not undermine their
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capability to provide the foreign intelligence needed by
me and other elected and appointed officials in order to
meet our constitutional responsibilities.

Sincerely,

The Honorable Frank Church
Chairman
Select Committee to Study
Governmental Operations with
Respect to Intelligence Activities

United States Senate
Washington, D. C. 20510

cc: The Honorable John Tower
Vice Chairman,
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The Legal Basis for the Special Funding
Authorities Established Under Title 50, Sections 403f
and 403j, in Furtherance of the Central Intelligence

Agency Mission and Functions

1. The secrecy that is inherently necessary to insure the success
of intelligence-gathering programs must be paralleled by secrecy in the
funding of these programs. Without secrecy in funding there is no chance
that the secrecy of the programs themselves can be maintained: knowing
the direction and volume of money flow within the intelligence community
can be every bit as revealing as knowing the commitment of manpower or
hardware to a particular program. The Executive and the Legislative
branches have carefully preserved and jointly controlled throughout our
history the ability to make allocations of resources without revealing either
the magnitude or the ends of the allocation. The use of these procedures
has varied at different times, but the right to use them has never been
extinguished. Congress sought to preserve budgetary secrecy in structuring
our modern national intelligence efforts.

50 U.S.C. 403f states, through section (a), that:

In the performance of its functions, the Central
Intelligence Agency is authorized--

(a) Transfer to and receive from other Government
agencies such sums as may be approved by the Bureau
of the Budget, for the performance of any of the functions
or activities authorized under sections 403 and 405 of this
title, and any other Government agency is authorized to
transfer to or receive from the Agency such sums without
regard to any provisions of law limiting or prohibiting
transfers between appropriations. Sums transferred to
the Agency in accordance with this paragraph may be
expended for the purposes and under the authority of
sections 403a - 403j of this title without regard to limitations
of appropriations from which transferred.

This provision permits funds to be made available for CIA expenditure
without having first been publicly identified either in part or in aggregate
as CIA funds, as would be the case in the normal appropriation process.
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Funds can thus be transferred to CIA from portions of the defense budget
after being placed there by Congress with the knowledge that they are
actually CIA funds. By this means, Congress and the Executive retain
tight control of intelligence expenditures and intelligence information.
The report of the Senate Committee on Armed Services (S. Rept. No. 106,
81st Cong., 1st Sess., (1949)] on section 403f(a) states that it "provides
for the annual financing of Agency operations without impairing security.
The reference to "annual financing" indicates that the intent was to protect
the aggregate figure from disclosure as well as individual transfers.

2. 50 U.S.C. 403j may be said to complement section 403f. While
403f protects from disclosure the flow of funds to the Agency, 403j protects
Agency expenditures from disclosure. 50 U.S.C. 403j(b) provides that:

The sums made available to the Agency may be expended
without regard to the provisions of law and regulations relating
to the expenditure of Government funds; and for objects of a
confidential, extraordinary, or emergency nature, such expend-
itures to be accounted for solely on the certificate of the Director
and every such certificate shall be deemed a sufficient voucher
for the amount therein certified.

Congress has enacted similar provisions to operate in other situations where
a compelling need for secrecy has been found. Thus, provision is made for
secrecy in accounting for certain Federal Bureau of Investigation expenditures
at 28 U.S.C. 107, for certain Department of the Navy expenditures at 31
U.S.C. 108, and for Atomic Energy Commission expenditure at 42 U.S.C.
2017(b). In the case of the Central Intelligence Agency, disclosure of the
type of expenditure information protected by the provisions of 50 U.S.C.
403j would reveal the objects and purposes of covert programs, thereby
rendering them futile. Knowledge that funds are being expended pursuant
to a contract with a certain division of a corporation is enough to reveal the
nature of the project to intelligence professionals, or at the very least to
allow adversaries to target the most significant intelligence initiatives for
further probing. For example, disclosure of the commitment of research
and development funds to the most highly talented design section of a major
aircraft manufacturer when other expenditures were being made with a
manufacturer of sophisticated mapping cameras would have made the
existence of the U-2 program an easy guess. Examples from recent years,
as intelligence gathering becomes more technically sophisticated, are more
numerous. The tracing of expenditures to individuals can be just as damaging.
Disclosure of the fact that an individual has received money from CIA, either
as a conduit for covert funding or in exchange for services rendered, will
destroy the usefulness of that individual as a covert intelligence asset in the
future, not to mention the threat to personal safety to those who have cooperated
in the past. Also, disclosure of expenditure information would force the
termination of certain highly advantageous intelligence liaison programs with
foreign governments which would be embarrassed by revelation of cooperaton
with CIA.
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3. The origin of the statutory and regulatory framework that controls
the handling of United States Government funds can be traced to Article I,
Section 9, Clause 7, the Statement and Account Clause, which states that:

"No money shall be drawn from the Treasury, but
in Consequence of Appropriations made by law; and a
regular Statement and Account of the Receipts and
Expenditures of all public Money shall be published from
time to time."

This portion of the Constitution establishes the principle of maintaining
accountability between the Executive and Legislative Branches throughout
the process of appropriating and expending funds. And, of course, both
branches remain accountable to the electorate. As would be expected, the
procedures for fulfilling the obligation of maintaining accountability are
not set out in the Constitution, leaving room for variation in the method and
level of accountability to be required under different circumstances. Logic
would indicate that the constitutional requirement of maintaining accountability
cannot be read as being absolute, in the sense that a record of every expend-
iture must be made generally available. Such a requirement, apart from the
Herculean proportions of the task, would make any covert Government program
impossible, and some secrecy in Government operation has existed, necessarily,
from the earliest days of the Republic. However, evidence that this portion of
the Constitution is not to be read in impossibly rigid and absolutist terms can
be found in the history of the clause itself. The history of the clause and the
history of secrecy in Government operations subsequent to its adoption indicate
that sufficient flexibility exists under the accountability requirements of the
clause to encompass the special procedures reflected in 50 U.S.C. 403f and
403j .

4. The actual wording of the clause exists as evidence of the fact
that the framers of the Constitution desired to leave room for legislative
discretion and some secrecy in fulfilling the requirement for an accounting
of receipts and expenditures. The Statement and Account Clause was not
contained in the original draft of the Constitution. It was suggested from the
floor during the final stages of the Constitutional Convention, when George
Mason moved to require an annual account of public expenditures. James
Madison proposed to amend this motion so that the envisioned reporting would
take place "from time to time. " This change was proposed in order to "leave
enough to the discretion of the Legislature. " Madison's amendment was
adopted. 2 Farrand, The Records of the Federal Convention of 1787,
p. 618-619 (1911). The debate between Mason and Madison was renewed
in the Virginia ratifying convention in 1788. Mason opposed Madison's
"from time to time" terminology because he viewed it as making provision
for secrecy, and he felt there should be no room for secrecy. According
to Farrand,

90-784 0 - 77 - 26
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The reasons urged in favor of this ambiguous expression,
was, that there might be some matters which might require
secrecy. In matters relative to military operations, and foreign
negotiations, secrecy was necessary sometimes. But he [Mason]
did not conceive that the receipts and expenditures of the public
money ought ever to be concealed. *** But that this expression
was so loose, it might be concealed forever from them***.
3 Farrand, supra, at 326.

Patrick Henry also recognized Madison's language as a provision enabling
secrecy when required and opposed it for that reason. Henry feared that
the adoption of Madison's language meant that:

***the national wealth is to be disposed of under the
veil of secrecy; for [with] the publication from time
to time *** they may conceal what they think requires
secrecy.***

3 Elliot's Debates on the Federal Constitution, 462 (1836).

The debates indicate, therefore, that one of the reasons, besides allowing
for administrative flexibility, for modifying Mason's original phrasing of
the Statements and Accounts Clause was to permit secrecy in matters which
required it. Even though Mason failed to conceive of circumstances under
which expenditures ought to be concealed from the public, the language
which Patrick Henry viewed as allowing Congress to "conceal what they may
think requires secrecy" ultimately was adopted. It therefore seems clear
that the framers contemplated that Congress would have the power to withhold
certain appropriations and expenditure data from the public, at least temporarily.
Madison, at least, was of the opinion that Congress should have such power
to authorize secrecy in certain cases:

The congressional proceedings are to be occasionally
published, including all receipts and expenditures of public
money, of which no part can be used, but in consequence of
appropriations made by law. This is a security which we do
not enjoy under the existing system. That part which authorizes
the government to withhold from public knowledge what in their
judgment may require secrecy, is imitated from the confederation***.
[Farrand, supra, 312.1

5. To entertain for the moment a view opposite to the foregoing, that
is, that Congress has no authority to make any appropriation or expenditure
in secret, can be seen to result in a striking anomaly. The Statements and
Accounts Clause, Article I, Section 9, Clause 7, does not in express terms
authorize, but Article I, Section 5, Clause 3 does:
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Each House shall keep a Journal of its Proceedings, and
from time to time publish the same, except such Parts as may
in their Judgment require Secrecy.

It appears extremely unlikely that the framers would include in the
Constitution an absolute obligation that every appropriation and expend-
iture be publicized, while explicitly authorizing each House to keep
secret its debates and decisions on these very matters.

6. The history of congressional understanding of the Statement and
Account Clause shows that it has not been interpreted as preventing Congress
from deciding (as it has in enacting the Central Intelligence Agency Act)
that certain classes of Federal expenditures should not be disclosed where
delicate questions of foreign policy or national security are involved. Not
long after the Constitution was adopted, Washington declined to make public
the amount of money expended by General St. Clair in furtherance of a
mission in the territory of Florida. See, 10 Federal Bar Journal 109 (1949).
Shortly after the Constitution was adopted, President Madison (who had
proposed the more flexible language of the Statements and Account Clause)
sent a confidential communication to Congress outlining his recommendation
that he be authorized to take possession of parts of Spanish Florida. Congress
then passed a Secret Appropriation Act, appropriating $100,000 for occupation
and forbidding the publication of the appropriation law. See Miller, Secret
Statutes of the United States, 4-5 (1918). The enactment was not made
public until 1818 when the controversy over Florida had ended. And almost
from the foundation of the Government under the Constitution there was
a contingent fund (later denominated the Secret Fund), which was used by
the President to finance the secret operations of the Government, including
intelligence gathering. The legislation establishing the fund provided that
the President might account for the same:

. . .By causing the same to be accounted for specifically
in all instances wherein the expenditures thereof may
in his judgment be made public, and by making a
certificate ... of the amount of such expenditures as
he may think advisable not to specify; and every such
certificate shall be deemed a sufficient voucher for the
sums therein expressed to have been expended. Act of
February 9, 1793, 2 Annals of Cong. 1412, 1 Stat. 299.

The similarity of purpose and language between this early legislation and
50 U.S.C. 403j(b), set out above, is striking.
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7. More recently, Congress has found secrecy to be in the national
interest in several settings. For example, over $2 billion was secretly expended
on the Manhattan project to develop the atomic bomb during World War II. Of
the statutes set out above that make provision for a confidential, or restricted,
accounting for the funds involved, that for the Atomic Energy Commission
dates from 1946 and was amended in 1963, and that for the Federal Bureau
of Investigation dates from 1950 and was added to in 1966. The provision
for the Department of the Navy was enacted in 1916.and has not since been
amended. The provision for the confidentiality of expenditures pursuant
to foreign relations may be said to span all periods of our history as a nation
since its first enactment in 1973. A comparison provision, now codified
at 31 U.S.C. 1972, permitting delegation by the Secretary of State of
certification authority, was contained in each Department of State Appropriations
Act from 1947 to 1953.

8. Both Houses of Congress have within the past two years directly
confronted the question of intelligence budget secrecy. The Senate in June
1974 rejected an amendment to the Fiscal 1975 Defense Authorization bill
which would have required the disclosure of the intelligence community
budget. The Senate vote was 55-33. The House of Representatives in
October 1975 rejected an amendment to the Fiscal 1976 Defense Appropriation
bill which would have disclosed the CIA budget. The House vote was
267-147.

9. It is clear that Congress is authorized to exercise considerable
flexibility in establishing procedures by which the requirement for maintain-
ing accountability between the Executive and Legislative Branches and to
the people, as mandated by the Statements and Accounts Clause, is to be
fulfilled. The origins of the clause itself and subsequent history indicate
Congress is at liberty to adopt special procedures whereby certain appropriation
and expenditure information is restricted to Congress and the Executive
Branch. Present appropriation procedures for CIA reflect the fact that the
secrecy required for the success of intelligence efforts must be matched
with similar secrecy in the attendant financial processes.
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Historical Note on the Secrecy of Foreign Intelligence-Gathering Activities
and Their Confidential Funding

1. Intelligence gathering depends upon secrecy and confidentiality for
success. General Washington stated this self-evident proposition in a letter to
one of his intelligence officers, Elias Dayton, on 26 July 1777:

'The necessity of procuring good Intelligence is apparent
and need not be further urged---All that remains for me to add,
is, that you keep the whole matter as secret as possible. For upon
Secrecy, Success depends in most Enterprises of the kind, and for
want of it, they are generally defeated....

The secrecy which must attend intelligence-gathering operations themselves
must apply also to processes of funding these operations. This dual requirement
for confidentiality and budgetary secrecy in intelligence matters was recognized
and accommodated early in our nation's history.

2_ The nation's first foreign intelligence efforts were conducted by a
subordinate body of the Congress- and it was this body which first wrestled
with the problems of confidentiality and budgetary secrecy. In the early stages
of the Revolution the Continental Congress exercised control over foreign affairs.
On Z9 November 1775, the Congress created the Committee of Secret Correspondence
to 'correspond with our friends in Great Britain, Ireland and other parts of the
world, I and Congress agreed 'to defray all such expenses as may arise by
carrying on such correspondence, and for the payment of such agents as they may
send on this service.' (Jol. Cont. Cong., m, 392.) In carrying out its foreign
relations responsibilities, the Committee met its need for foreign intelligence
information by secretly employing overseas agents. For example, one of the
Committee's first acts was to write Arthur Lee, a well-connected American living
in England. The Committee wrote (12 December 1775):

'It would be agreeable to Congress to know the disposition
of foreign powers toward us, and we hope this object will engage
your attention. We need not hint that great circumspection and
impenetrable secrecy are necessary. The Congress rely on your
zeal and ability to serve them, and will readily compensate you for
whatever trouble and expense compliance with their desire may
occasion. We remit you for the present 200,.' (emphasis added)
(Wharton, The Revolutionary Diplomatic Correspondence of the
United States, II, 63-64 (1889)] .

The Committee employed many such secret intelligence agents, including
Charles Dumas, Silas Deane, Thomas Story and Jonathan Austin, and was
able to obtain much useful information on foreign developments and attitudes
from these sources.



402

3. Even though the Committee was a creature and subordinate of the
Congress, it found itself in the position of insisting upon the secrecy and
confidentiality of its operations as against Congress as a whole. Responsible
as they were for conducting secret activities and protecting personal
confidences, the Committee members recognized the elementary principle
that the more widely a secret is held, the more poorly it is kept_ The
Committee's reluctance to disseminate sensitive information to Congress as
a whole is all the more noteworthy-in light of the strict injunction of secrecy
under which Congress operated. (On 9 November 1775 the Continental Congress
adopted the 'Resolution of Secrecy" under which any member who disclosed
a matter which the majority had determined should be kept secret was to be
expelled "and deemed an enemy to the liberties of America. ") On one occasion,
for example, the Committee kept the contents of important despatches secret
from Congress. Speaking of a despatch from Arthur Lee, the Committee said:

"Considering the nature and importance of it, we agree
in opinion, that it is our indispensable duty to keep it a secret,
even from Congress.. .. We find, by fatal experience, the Coniress
consists of too many members to keen secrets. ' (emphasis added)
(Force, American Archives, Fifth Series, 11, 818.)

4. The Committee's insistence upon secrecy was not limited to the
fruits of their intelligence activities but extended to operational matters as
well. When on 10 May 1776 the Committee was called upon to 'lay their- pro-
ceedings before Congress," it was authorized to withhold "the names of
persons they have employed or with whom they have corresponded." (Jol.
Cont. Cong. rV, 345.) Finally-, matters pertaining to the funding and instructions
of intelligence agents were closely held by the Committee and were not subject
to plenary review by the Congress. [See Wriston, Executive Agents in American
Foreign Relations, 3-15, (1929)] .

5. As a general rule, the subordinate bodies created by the Continental
Congress had very little independent power. The exception to this was the
Committee of Secret Correspondence which came to exercise broad powers in
its foreign intelligence-gathering mission. The Committee's circumspection
with its sensitive information is instructive today. It demonstrates that the
principled, but practical, men who founded the Republic were willing to take
those measures necessary to ensure the success of their foreign intelligence
efforts, even where this meant controlling access to information within Congress
itself.

6. With the adoption of the Constitution, the executive power passed to
the President and with it the principal responsibility for the conduct of foreign
relations. Commenting on this new distribution of power, John Jay, whose
diplomatic experience in the service of Congress during the Revolution and the
Confederation had given him insight into the weaknesses and requirements of
American practice, discussed the problems of conducting secret foreign intelligence
gathering:
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.. There are cases where the most useful intelligence may
be obtained, if the persons possessing it can be relieved from
apprehensions of discovery. Those apprehensions will operate on
those persons whether they are actuated by mercenary or friendly
motives; and there doubtless are many of both descriptions who

'would rely on the secrecy of the President who would not confide
in thatof the Senate, and still less in that of a large popular assembly_
The convention have done well, therefore, in so disposing of the power
of making treaties that although the President must, in forming them.
act by the advice and consent of the Senate, yet he will be able to
manage the business of intelligence in such a manner as prudence
may suggest." (The Federalist)

7. Until recent times, Presidents have conducted their foreign intelligence
responsibilities largely through the instrumentality of confidential agents_ It
was recognized at an early date that some form of secret funding had to be
devised to guarantee the confidentiality of these intelligence operations. The
Statement and Account Clause of the Constitution was not deemed an obstacle
to this endeavor by its authors. In response to President Washington's first
annual message, the Congress provided for the so-called 'contingent fund."
Therefore, almost from the foundation of the government under the Constitution
there has been a fund which the President could account for- 'by making a
certificate-. .of the amount of such expenditure, as he may think it advisable
not to specify; and every such certificate shall be deemed a sufficient voucher
for the... sums therein expressed to have been expended.' (Stat. at Large, I.
299.) This fund was used by successive Presidents for their foreign intelligence-
gathering efforts. So general was the idea that this fund was designed for-
secrecy that it has often been called the "secret service fund," and indeed the
element of secrecy entered into one of the first agencies of Washington's
administration, the dispatch of David Humphreys to Lisbon in 1790.

8. Perhaps the most succinct statement concerning the purpose of the
secret fund was made by John Forsyth during a Congressional debate in 1831
on a treaty between the United States and Turkey:

"The experience of the Confederation having shown the necessity
of secret confidential agencies in foreign countries, very early in the
progress of the Federal Government, a fund was set apart, to be expanded
at the discretion of the President of the United States on his responsibility
only, called the contingent fund of foreign intercourse... .It was given
for all purposes to which a secret service fund should or could be
applied for the public benefit. For spies, if the gentlemen pleases;
for persons sent publicly and secretly to search for important information.
political, or commercial; ... for agents to feel the pulse of foreign
Governments... .' (Cong. Debates, 21 Cong. 2 Sess., VrI, 295.)

(For a comprehensive survey of the use of confidential agents, especially intelli-
gence-gathering agent:. by successive Presidents from Washington to Franklin
Roosevelt, and the provisions made for their secret funding, see Wriston,
Executive Aeents in American Foreign Relations 1929]
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9. From time to time Presidents have had to protect the confidentiality
of their foreign intelligence efforts and the funding processes which supported
these efforts. In 1844, the Senate inquired of President Tyler concerning the
activities in England of one Duff Green. The President delayed until the
agent's mission was complete and replied to the Senate. declaring:

"... (A] ithough the contingent fund for foreign intercourse
has for all time been placed at the disposal of the President, to be
expended for the purposes contemplated by the fund without any
requisition upon him for a disclosure of the names of persons employed
by him, the objects of their employment, or the amount paid to any
particular person, and although such disclosures might in many
cases disappoint the objects contemplated by the appropriation of
that fund, yet in this particular instance I feel no desire to withhold
the fact that Mr. Duff Green was employed by the Executive to collect
such information, from private or other sources, as was deemed
important to assist the Executive in undertaking a negotiation then
contemplated, but afterwards abandoned." (Richardson, Messages
and Paners, rV. 328.)

In another incident, the House of Representatives requested President Polk
to furnish the House with an account of all payments made on the President's
certificate from the contingent fund during certain preceding administrations.
President Polk, in a carefully considered message of 20 April 1846 declined to
furnish the data requested. The President stated:

"The expenditures of this confidential character, it is
believed, were never before sought to be made public, and I should
greatly anprehend the consequences of establishing a precedent
which would render such disclosures hereafter inevitable. " (emphasis
added)

In other words, Polk was arguing that even the partial release of past figures
relating to the contingent fund would lead inexorably to the erosion of the
fund's secrecy. The same can be said today with respect to the funding of the
nation's foreign intelligence programs.

10. President Polk continued, and his statement makes a good conclusion
for this note:

'The experience of every nation on earth has demonstrated
that emergencies may arise in which it becomes absolutely necessary
for the public safety or the public good to make expenditures the
very object of which would be defeated by publicity....Some governments
have very large amounts at their disposal, and have made vastly greater
expenditures than the small amounts which have from time to time been
accounted for on President's certificates. In no nation is the application
of such sums ever made public. In time of war or impending danger the
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situation of the country may make it necessary to employ individuals
for the purpose of obtaining information or rendering other important
services who could never be prevailed upon to act if they entertained
the least apprehension that their names or their agency would in any
contingency be divulged. So it may often become necessary to incur
an expenditure for an object highly useful to the country; for example,
the conclusion of a treaty with a barbarian power whose customs require
on such occasions the use of presents. But this object might be
altogether defeated by the intrigues of other powers if our purposes
were to be made known by the exhibition of the original papers and
vouchers to the accounting officers of the Treasury. It would be easy
to specify other cases other cases (sic) which may occur in the
history of a great nation. in its intercourse with other nations, wherein
it might become absolutely necessary to incur expenditures for objects
which could never be accomplished if it were suspected in advance that
the items of expenditure and the agencies employed would be made
public.' 4 Richardson, Messages and Papers of Presidents, 431, 435
(April 20, 1846)
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Extract of House Appropriations Committee Report
on the Fiscal 1976 Defense Appropriations Bill

Concerning Intelligence Budget Secrecy

BASIS FOR COMMITTEE DECISI0N' NOT TO PUBLEE Tln INVTLUGEN-Ce
__ , _... COMIMUNI1T BUDGET -

Tito Committee considered at length, the desi rability of publishing in
some fashion the total budget figures for the intelligence community.
It also considered sel)araktely tthe question of publishing justthe Central
bitelligence Agency blulet total. The Comnmittee decided that publica-
tion of the intelligence budget totals would be injurious to the secur-
ity of the United itLates.

The Committee Inad the benefit of a. very detailed legal brief which
discusses the legality of maintainiug a secret intelligence htidget. Tlhe
brief considers the debate of the Constitutional Convention and cites
various examples of secretly funded activities throughout the history
of the United States, beginning with George Washington and pro-
ceeding to the present day. After considering all of this constitutional,
legal, and political history, the brief concludes that it is constitution-
ally permissible to continue the practice of not publicly disclosing, tha
intelligence community budget.

* Intelligence olverations must remain secret in order to be successful.
-rhi disclosure of the budget and appropriation amounts related to
intelligence functions or organizations milht well lead to denasnds for
the publication of ever-i creasing data and could proveharrmful to our
intellig.ence efforts. The publication of even total budgetamountsfrom
year to year would. give some indication of trends or emplhasis in this
area which %would be helpful to the counterintelligence efforts of our
potential opponents. The Committee is fully awvare of the difficulties
in supporting secret. oerations in an open society, but believes that
adequate intelli-ence -s an essential ingredient of national security
and that the public disclosure of information about our intelligence-
efforts makes it less likely that adequate intelligence can be obtained-

ALL OF THIE INTELLIGENCE COM .IUNIr BUDGEr IS IN THIS BXTLL

* The Committee does believe that it can safely be revealed that all
funds for the Central Intelligence Agency, the National Security

Agency, aud the Defense Intelligence Agency are includedl in the )e-
- partmnent of Defense appropriations covered b)y tlis b.ill andc rlepolt
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Positions of Schlesinger and Colby

Former Director Schlesinger and present Director Colby are quoted
as having stated they would have no objection to the publication of a total
figure of the intelligence community budget. This statement takes out of
context the specific statements made by Schlesinger and Colby.

Schlesinger

In his confirmation hearings as Secretary of Defense on 18 June 1973,
Schlesinger clarified his position by saying, "1 think that it might be an
acceptable procedure, Senator, to indicate the total figure of the national
intelligence programs. I would not personally advocate it. but it may be an
acceptable procedure. I think, as you well know, that this has been di-scussed
not only with the Armed Services Committees in the two Houses but also with
the Appropriation Committees. There is the feeling that it might be wise to
give the gross figure. I have come to share that feeling at least in this time
frame but that does not say that it is not a possibility.' a_.1 would lean
against it. But I think that it could be done. The problem that you get into,
you see, as you well know, Senator, is that it would be a freefloating figure.
unsupported and unsupportable in public, with nobody except the member.
of the Oversight Committees or members of the Armed Services Committee
and Appropriation Committees who would know the details. Those are circum-
stances which under certain conditions would ellicit the strong tendency for
a flat 10 percent, 20 percent, 30 percent, 100 percent, cut in intelligence
activities because there is an identifiable target with no broad understanding
of what the components are and it is that aspect that concerns me..

Colby

In his confirmation hearings as Director of Central Intelligence on
July 2, 20, and 25, 1973, Director Colby stated 'While I believe that disclosure
of the total figure of the intelligence community budget would not present a
security problem at this time, it is likely to stimulate requests for additional
detail. There is a danger to national security in the release or leakage of
such detail; there is also a potential danger to national security in the
revelation of trends of different details of the budget over several years even
though any one year's figures would not present a major problem.' (See
also Director Colby's letter of 25 June 1975 to Chairman Mahon)_
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CENTRAL INTELLiGENCE AGENCY
WASHINGTrON. D.C. 20505

2 5 JUN 1975
Honorable George H. Mahon. Chairman
Subcommittee on Defense
Committee on Appropriations
House of Representatives
Washington. D.C. 20515

Dear Mr. Chairman:

I understand the Committee is considering the possibility of pro-
viding some form of open appropriation for the Central Intelligence Agency-

L am strongly opposed to the public disclosure of the Central
Intelligence Agency's budget or of a total budget figure for the intelligence
community. While I recognize that, in the final analysis, this is a matter
for determination by the Congress. I believe disclosure would do a dis-
service to our foreign intelligznce efforts and therefore would not be in
the national interest.

I am convinced that once an intelligence budget figure is made public.
it will be impossible to prevent the disclosure of many sensitive and
critically important intelligence programs and activities. Whether the
published figure represents the Agency or intelligence community budget.
whether it reveals intelligence budgets in whole or in part. I believe the
ultimate effect would be: the same.

Disclosure of intelligence budgets could provide potential adversaries
with significant insight into the nature and scope of our national foreign
intelligence effort. particularly where analysis of year-to-year fluctuations
in the budget are possible. Publication of part of the inte-ligence budget
would raise debate over what matters were included and what matters were
not included in the published totals, leading to rapid erosion of the
secrecy of the portions withheld. The same problems would result from
the publication of the total Agency budget, a total Community budget, or
any other figure covering "intelligence." An immediate requirement would
be levied to explain precisely vhich of our intelligence.activities were
covered by the figure and which were not. Definitional questions over
where "intelligence" expenditures stop and operational expenditures begin
would necessarily lead to public discussion of sensitive intclligence pro-
grams and techniques.
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Publication of intelligence budget figures would result in debate
on changes or trends developed in succeeding year figures, and
fluctuations in the figure would generate demands for explanations which.
in turn would reveal the component parts of the figure and the programs
supported by it. The history of disclosure of Atomic Energy Commission
budget materials and related information by both the Executive Branch and
the Congress indicates that publication of any figure with respect to
intelligence would quickly stimulate pressures for further disclosure and
probes by various sectors into the nature of the figure and its component
elements.

Attacks have been made on the constitutionality of the present
financial processes for protecting our national foreign intelligence effort.
I believe the present procedures are fully in accord with the Constitution.
Agency appropriations are an integral part of appropriations made by law
and are reflected in the Treasury's Statement and Account of Receipts and
Expenditures in compliance with Article 1, Section 9, clause 7 of the
Constitution. Moreover. there is considerable historical precedent for
budgetary secrecy, going back to debates in Constitutional Conventions
and the use of a secret fund during the administrations of Washington and
Madison, and, a secret appropriations act in 1811. Congress most recently
endorsed secrecy of intelligence budgets in June 1974 when the Senate
rejected an amendment to the Department of Defense Appropriations Act
of 1975 which would have required that the total budget figure for
intelligence purposes be made public.

Sincerely,

W. E. Colby
Director
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* The Central Intelligence Agency:
Oversight and Accountability
By TIIE Comm NIII''EE ON CIVIL RicIarS

and ltie COMI TrrEr ON INTERNATIONAL IIUNIAN RIGiris

IV. BUDGETARY P1ROCFUR171E ANI) ITS
STATU7oY IIA.IS -B

A. Funding Arrangements: The Present
Proces ol Appropriation

'The question persists why Coiigrcss has niot atteI usoner to prevest the
CIA from carrying out foreigim policy abuses. Part of the answer lies in the
fact that by enacting and implementing unique bulgetary 'procedures which
allow the Congress to vote on the CIA budget without kiowing-. its cnitents,
the Congress has abanidoined its most effective method of controllinig tile ac-
tivities of the CIA. An understandinig of thesc proiedIures is cssenltial to any
evaluatiosm of (ougress' prcsent role in overseeing the Age--n y.

The CIA budget process begins like that of any ouler executise :agency
with a budget request to the Office of Maimagemenitat anmd.Midlget (().111).135
This request is supposedly reviewed by the Intelligenmc Rv%.umrccs AdIvisory
Committee (IRAC) chaired by the I)irec~tor of Centr;l Immtelligemre (I)CI)
ansd consisting of representatives frost tihc Departimmcents of State, l)cekn~e and
the 0MB, and coordinated wvith the intelligenice rerqucsts o f *.ther agendies
before it is formally submittedl to timc 0MB.l but such review is rej rscclsly
sketchy.l8O The 0MtB then conducts a detailed resiew o f the CIA butd~et re-
quest, consisting of a written justification for tihe rerpuest, written responmes
to detailed questions posed by 0MIB staff and oral hceiriuigs.l37 Durimm., the.-
review process, the CIA budget is coordlinated with those of time other foareign
intelligence agencies and the total inselligemmee budiges is sheut forvarded to
the President for submission to Congress.

However, the Congress never sees: the actual C;IA budget, nor do the Ap-
propriations Committees of the House and Sena~te. Ramliner. time buldget is
reviewed and approved only by the Izmtelligcamce Subcomimnmisi o ff thIe Ap-
propriations Committee of each house.'3 5s Until thce presemmt (oumgress, the
Intelligence Subcommittees havc been coumpo~sedl of thmc dhaiinleme of stie full
Appropriationl (Jnimittees, the rankingIiaKmiority umeumbesr of ihee full com-
mittees and senior members ot the Appriprion sions Subcomemwittces on De-

dense.l9 Taley are said to conduct extensive bamld , heariimgs attended by
stae members of the Intelligence Subcommittees anmd repremusasives of the
CIAt4e In the House, a compete stenographic record is madse of thmee pre-
ceedings, whid is then stored at the :IAv tm amlIcivcrc I te thc C apimtl on
request; in thc Senate no record of CIA budgeet hmarimigs is made.14 t Once
the Subcommittee decides what the CIA budgts will belis ithem divides up
and disguises it in various appropriations of thc Defensc m I) ttsnensio and
other agenies. - -

Congres then votes on appropriations inflated by sums destdned or the
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CIA without kniowing *ithtr th:at they are doing so or the dollar aintinmht ear-

marked for the CIA. I ven if a C-n1grss:llal:: suspects th;at; ;Il approprria:tioll

comahisii CIA fItidls, lit has nto means of (liscoverilig how mointh CIA miomiy is

Villailted. (Olie thie hills ate einacted, th1 Appropriations (onninittie Chair-

mcii supply the (Es!II with instutcLtions as to which: futnds ;Ire to be trails-

feread to l1e CIA. and the ON111 cOirries out these instructions.142

B. Sr,.tol.,y Basis and Coanstiutlionally
of 1 . 3/)1)rial iosls Process

The legal authority for these extraordlina;mry procedumres is founid in the

Cential Iiitclligence Agency Act of iq.l!.143 Section 6 of the Act provides:

"nl thc pecifornm;ance of its fuinctions, thc Central Intelligence Agency is

auitorioed to:

(;I) *Transfer to aid receive from otiler Government ageticies such

stuils as mnay be approved by tie l1tireati of the l1uldget, for the per-
foriatice (If anty of the functionis or activities authorized utinder sec-

(i"s 1°i "tul 105 of this titIe, andl anty other Govectniilmet gtnll(y is
aithuorized to tranzfr to or receive from th1 Agency such sumils with-
OUI riegardl to any provisionis of law limiting or prohibiting transfers

lhtwecei appropriations. Sainus transferred to the Agency in accordatice

with this paragraph nmay be expetided for the purposes antl und er tic
atllihorimy 4)f this Act without rI-Egard to limitations of approppriatiotis

fromi wiach transferrc(l."'44

Section i o(a) provides:

Notwitihstalding any other provisions of law, sums made availab:le to
the Ageicy by appropriation or otherwise may be expended for pur-
poses necessary to carry out its fumictiollS . . .145

The language in these sections allowing transfers of money to the CIA
".without regard to any provisions of law limiting or prohibiting transfers
betweeti alilpoprialiollis" all(: In osidiiig for exlieuicliture of "suiris miade

available to the Agency by appropriation or otherwisc" (emphasis added) and
"'witholut regard to limitations of appropriations from which transferred"

seems difficult to reconcile with the constitutional recluiremenlt contained in

Article I Sec. 9. Cl. 7 that "[n]o money shall be drawn from the Treasury,

but in Conseqiuenice of Apl)prolpriationis made by Law." 140 A transfer of money
to the CIA. despite a prohibition agalinst such transfer and the expenditure of
that money in a manner forbidden by the 'tappropriation legislation would
not be 'tin conseqluetlce of approplriatios iliade by law," but rather would be

in d(crogation of such alpl)rol)riationls.
It has been convinuingly aigreld that in passitg the i9.j Act, Congress did

not intend to exemlht the CIA from suibstatutive limitations oti expenditures
enacted by subsequent Conigresses, but only to frec it from compliance with
technical fundinug limitations. Support for this argument can be found in the

22
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fact t hatSection 6(;) (Ituooed )ove, is follow(d by sever.l se(Tios exeispItin
tile CIA froiu oilher teldlilnic;ll Iilililmitti% Sols l S Inbs prohiaitimihls *XlI lile ex-
chlanlge olf'approriarllc(ltfunds lotilewr illlif for siler, goldl IJiiilI SlIIlos1t Vs
;and( na~tiona~l Hs~imk I lotc aes, iricti itis oszil tliliig ple Siminii Iof ifll( Iir goecromwil lt
;fgellacies, a,11d limilaiol~li ls *on 1 I;|sI- pamct *D1 re ato ;ll1 inaiizigl (if impllrove

11('111Is) toleascd preziliscs.1I7 Similarly, Scl(iion 1io(a) (owilaillS ;a lilg list of
Ilolusekeephilg p)ulrlposes for whlidt S1lims mllaiy lie cx~fle illdc. 1illidig "pImr-
elhase, nl~lilitelia~lic:e, and~ cleaninsg of firealrmls .. .printingl alid illg
";isflli;ls i s ,l a1ml( lilirary (flow s ini rdj,-air. wiml, *l,(rollir.rlmo iual illo ailite-
tI;Ilc' *.r lbtfildlings, IIilitibs, fac(ilitics ato{ Gl~tll ppl~lCIllM C S."

Furtiher stlilport for thie view that the ji)l!j C(lgres% did lfIt imci(uI to ex-
eilpit Wile CIA from fittiure stilbstaltltive lililt;ltiolls on exl(l(lliire is foluln
in the legislaltive history of tile jq9!) A(:. Fobrmller CIA l)irltfor Rear Admlliral
Hlillelnkoeer. il a letter to Senator Millard E. Iydliigs, as;lild (Cuingress
tlihat:

'In almiost all insta 2ces. the piower a1id amb11oriio Ie coiil;li iedrl il lh IC Iill
alreahly CXist for soine other hbrall(h of tle (;r ovcilnlellnt, anlld tile
lill merely exielnds sililalr alltlhoriti(s to 11w (;cultr;ll Ilielligen c
Agedicy." 145

An identic al assulrailCe was given to tiwllo Tise (if cl iresenlt;ltives by tile
sponsor of the bill, RepresentaItive Sass(c r.1 (9

Thus the autilority ill tile if!) . Act for the (CIA to Speind monley '(injot-

withsta lilg a2ly otiler lprovisiolns of lawI dlois lIot l oe tilE C(IA IIll com01-
pliance with later suilstantive resiriclions oil spelI(nlilg, su(li as tlloe con(
tamied in the Foreign Assistance Act of 127.1. Mi'oreover, the exiIcI(c of stich
restrictions, whilc providing a check oui CIA extlI(nditilres, does not resolve
the conflict hetween the present pral- ice of (omella ClilIg file CIA bluldiget from
the legislature alId the constitutioiall re(qlirc2inciit that illniev mav not be
disbursed except "in consequiernce of appropriations mnlde by law." That re-
quiremnent would be niet only if ConIgress knowinigly voiecl (il tIIe total
budget amount.250

C. The Present Accounting Procedurc
Once the money for the CIA has heen a;pproprialted an1d transferred, there

is no way under present arrangemllenlts for Congress, mlucl less tile pluiblic, to
know how it has been spent. In order to assu1re that CIA activities will remain
secret, the fotlr subiconImllittees chalrgcd with oversigilt of tile CIA ieelt in
executive session aindl are not requiredl to report to) Collgress as a whOl(. 1

5
1

No agency within the executive branch h11s a statutlory hIlly o alldit C(:IA ex.
penditures, an(l althotlgil 0.11 performlls somie bludlget;ary overighlt, it relics
on financial data supplied by the CIA, *whii it hEils not die(k i tlpllflen.
clently. I2'As a resilt of t1e hiilele approlpiatioil v roc c i iire (I s ri Iad alative
the annual "Combined Statemenit of lReceipts. Expienditilres atoll Balances of
the United States G(vernillelt` (Cominiiied Si;lemlent) ptliilisiied lby the
Secretary of the Treasury pursuant to 31 U.S.C. §1029g and( ArticIe 1, Section
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9, Clause 7. of lilc Constitution, contains no mention of monies received and
expended by the CIA.

1
53

Neither of these provisiodis expressly exempts the CIA from its coverage.
howcver. Tihe relevant part of Article 1, Section 9, clausc 7, the Statcelnts
and Accounts Clause. requires that:

*'a regilLir Statement and Account of the Receipts and Expenditilres of
all public Money shall be published from time to time."

The legislation implementing this requirement, 31 U.S.C. §1029, states:

"It shall be the duty of the Secretary of the Treasury annually to lay
before Congress, on the first day of the regular session thereof, an ac-
curate, coml)ine(l statement of the receipts and expenditures during
the last preceding fiscal year of all public moneys, including those of
the Post-Office Department, designating the amount of the receipts,
whenever practicabie, by ports, districts, and States, and the expendi-
tures, by each separate head of :ap)ropriation." 154

Read alone, these provisions would seem to require an accounting of CIA
receipts and expenditures along with those of all other executive agencies.
However, the argument is generally made that the 19.19 Act provides an ex-
ception to these requirements in the case of the CIA.

D. Stat utorv Bnsis for tel Present Accounting Procedure

The language of the 1919 Act does not seem to free the CIA entirely from
any duty to account to Congress or the public. The relevant provision states:

"The Sunis made available to the Agency may be expended without re-
gard to the provisions of law and regulations relating to the expendi-
ture of Government funds; and for objects of a confidential, extra-
ordinarv, or emergeincy nature, such expenditures to be accounted for
solely oil the certificate of the Director and every such certificate shall
be deemed a sufficient voucher for the amount therein certified." 55

Logic dictates that "the provisions of law and regulations relating to the ex-
penditure of Government funds" referred to in the first half of subsection (b)
must be provisions other than those relating strictly to accounting require-
ments. If accouting requirements were included among such "provisions"
then the CIA would be exempted from them by this language, and the second
half of the sentence would be rendered either superfluous or meaningless.
Althotugl it is addressed solely to the question of accounting, tie second half
of the sentence does not exempt the CIA from all accounting requirements,
but only from accounting for expenditures made "for objects of a confiden-
tial, extraordinarv, or eu1cl-gency natilure." Thus Congress seems to have
expected that the CIA's expenditures for compiling and analyzing, if not
gatheritig intelligence would be publicly accounted for. If no accounting
from the CIA were mandated, there would have been no need to define the
particular types of expenditures for which the Director was not required to
account.
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E. The Constitlutionallity of the Acrounting P'rocedureti:
The Richardson Case

The failure of the CIA to account pubtliily for its rcceipts and expendi-
tures was recently challenged as unIconistitutiontal in a suit brought unlier the
Mandamus anid Venucr Statute, 28 U.S.C. §1361, to 1onapel the Secrutary of
thc Treasury to pIulishI a complete Comlibilleu Stamll.cmimt. TI hc distriu t (ullRt
dismissed the complaint for lack of standing and justiciailility, but tie Court
of Appeals reversed, finding that the plaintiff had staiining as a taxpayer to
raise the claim tlh;mt insofar as thc i9.19 Act excused the Cl.\ froin reportinlg
its receipts and expenditures it was unconstituitiomal, anid that he ha;md raised
a justiciable question. Richardson v. Ulniteld States, i.ri-, 1.2 8AlI (yd Cir.
1972). The Supreme Court gramnted certiorari on the questioni of taxpayer's
standing and reversed 5-1. holding that the requirements of Ibn(t v. Cohen,
392 U.S. 83(1!6(i8) had Inot been met. Unitred States v. IticrIarLon,-U.S.-,
4 L.Ed.2d67 8(i97 1).

Although the merits of Richardson's claim were never decidel, they w-ere
discussed briefly by the Third Circuit in thie (oturse of its dleterminim:ition that
a substantial constitutioual question hbll beeni raiked, anid were againi argued
by both parties in their briefs to the Supreme Court. The Goverinmnict main-
tained that the Statements and Accounts Clause had been intendeld b, tile
Framers to allow the Congress to deciule whlichi Governimenmt exp)cm(limiures
should be made public. It noted that Mlason, the author of the clamise, had
originally proposed an annual statement of accouint but thalt Madison's
amendment had substituted tIhe words "from time to time.- Masonl had op-
posed this amendment on the ground that it might allow too mnmich secrecy
by not requiring a report at regulamr intervals.156

In its brief, the Government urged the Supreme Court to infer from the
fact that Mfadison's'language was ;acepted despite these fears, that a certain,
latitude in the reporting requirement must have beeni intendle(.

Richardson, on the other hand, pointed out that the reason for Madison's
amendment was his belief that to require reporting at regular iniervals mnight
lead to no reporting at all. This, Madison noted, Wtas what had h appened
under the Articles of Confederation, which required semni-aimnu;ml reporting:
"a punctual comj)liance being often impossilile, the practi(e hlas (eased al-
together."I57 Richardson also pointed to the Virginia debates on the Cionsti-
tution where Mason again objected to the words "from time to time" as being
too "loose," and Lee replied that Mason's concern was "trivial," that the
phrase "must be supposed to mean, in the common a(ceptation of la:mgua"ge,
short, convenient periols," and that [tihese who would neglect this prr)si-
sion would disobey the most pointed direclions."15S To this Madisoll added
that:

"[he] thought it much b)etter than if it had mentionmed any specified
period; because, if the accounts of the publie receipts and expenldi-
tures were to be published at short, stated periods, they would nrot be
so full and connected as would be necessary for a thorough comprehen-
sion of them, and detection of any errors. But by giving them an op-
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jiorirtumii) of Publishling them frouim titne to titme, as might be found
eazy aild convelliclt, they Would be 1uore full anud satisfactory to the
pj)ljlic, and would be sullicienttly frequent."159

Based on this statement, Richardson argued that Madison and Mason were
in wholehearted agrcetuent as to the (lesiral)ility of full disclosure and dif-
fered only in their views as to how bhest to achieve it.100

Both Ritchardsoni anid the (ovi'crimict drew the Court's attention to the

language of Article I Section 5 Clause 3, which states "Each House shall keep
a Journal of its Procecdings, and from time to time putl)lish the Salime, except-
ing suich Parts as may in their Judg-ment require Secrecy." The Govermnent
argued that it would be illogical to allow the legislatulre atl exceptioni for
matters rcquiritng secrecy while not allowing the Executive Branch such an
exception. Ric hardson maijnt;aine(d that the dillerence in language was in-
tended to reflect the Fraicrs' belief that while some matters may require
secrecv, the receipts and expenditures of public money should never be
concealed.l'0

The Government further bolstered its interpretation of the Statements and
Accounts Clause by citing two instances in which Congress enacted secret
approl)riations bills prior to its passage of the 9.19 Act. The first occurred
in 18i1 w hen President Madison requested of Congress a secret appropria-
tion to be used in purchasing parts of Spanish Florida. This was not made
public until i8i8. The second instance consisted of the secret $2 billion ap-
propriated for the Manhattan Project to develop the atomic bomb during
World War II. It should be noted, however, that each of these examples in-
volved one appropriation or series of appropriations for one specific purpose,
not an entire system of appropriating money to be used on an annual basis
for a particular agency regardless of the goals for which the money will be
used. It should also be noted that at least in the case of the Florida appro-
priations bill, the entire Congress was aware of the acquisition plan, which
is not the case when money is appropriated for the CIA.

As its final argument on the merits, the Government cited three other sta-
tutes .which authorize Congress to exeml)t certain appropriated funds from
the public accounting requirement. The oldest of the statutes, dating from
1793. is 31 U.S.C. Cbo7, .which states:

"Whlinever any stuim of money has been or shall be issued, from the
Treasury, for the purposes of intercourse or treaty with foreign na-
tions, in pursuance of any law, the President is authorized to cause the
same to be duly settled annually) with the General Accounting Office,
bv causing the same to be accounted for, specifically, if the expendi-
ture may, in his judgment, be made public; and by making or causing
the Secretary of State to make a certificate of the amount of such ex-
penditure, as he may think it advisable not to specify; and every such
certificate shall be deemed a sufficient voucher for the sum therein ex-
Presse(l to have been expended."

Although this statute allows the President or Secretary of State to certify
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cxpentditurcs withoitt specifyinig their )lmrli( sv. it dIff- nIlOt Iic onle effective
until Congress has appllolpriawtel mioney "Iftr the pooill lvs *f icit(1(1%eC or
treaty with foreign nations." It does nsot permit a pral(rite (if tonce.aling both
receipts and expendittares regardless of the purpose for which they were ap-
propriated, as is (lone by the CIA.1 42

A seconI( stattte citetl by the Government was 28 U.S.C. §37. covering
expenditures by tite lFe(leral Bur-au (if Invcstig:ltion for unforeseen etintrgen-
cics of a confidentidl character. It provides as follows:

"Appropriations for the Federal 11ureau of Investigation are avail-
able for expCenseS of unforeseen eniergenl its of a (cofidleniti:al charac-
ter, when so specified in the appropriation (on1(creld, to be spnflt
under the direction of the Attorney General. 1 he Attorniey (;(ncral
shall certify the amutoutirt spent that hle contsidlers advisable itot to) spe-
cify, and his certification is a stilfi ietnt voltader for tlie aaitount therein
expressed to have beeti spent."

This statute, even more clearly thian the previous one, limits the Executive's
authority to spend money secretly to cases where Congress has specifically
provided for it in a separate appropriations act. This is also trie of the third
statute relied on by the Government, .12 U.S.C. §2017 (b). regarding appro-
priations for the Atomic Energy Conillissiotn, whi(hi states simply:

"(b) Any Act appropriating funds to the Contutission nmy appropri-
ate specified portions thereof to be accounted for upon the certifica-
tion of the Commission only."

In contrast to the Government's interpretatiot of the 1919 Act, neither of
these statutes purports to confer blanket -.authority otn an Executive agency
to ignore the requirements of the Statements and Accounts Clause and the
statutes implementing it.10

In examining the scope of the l)irector's authority not to account for sums
expended under the if 19 Act, it is importanit to view this authority in the
context of a unique ap))ropriations process applic aI)le to no other agency.
When other agency heads give special certification instead of accotiuting for
their expenditures, the public can at least determine the alnotint secretly
spent -because the agency's total budget is listed in the Combined Statement,
and its normal expenditures are accounted for. In the case of the CIA, its
total budget is never known even to Congress, and no receipts or expendi-
tures are listed in the Combined Statement. Thuts the 1i9g9 Act as presently
applied allows the Director of Central Intelligence far more authority to
operate secretly than any other agency head.

This degree Of secrecy conflicts With the constitutiotal maandate of the
Statements and Accounts Clause. That Clause reqtairesutbat at least the total
amounts actually spent by the CIA be publiiied in the Combined State-
ment. 164 Whether greater detail is mandated and, if so, what degree of spe-
cificity, are more difficult questions requiring a balance between the interests
of national security and the right of the public to know.1cs
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r,. Imlle faamlimig forac% fear thce CIA is 111mieille. ill tihlat 1tm ;m1iumtia:l lacidget
is diM mmsst *;ael voated *1 aa1poll imly lly etic inmtullig C %I,,., ll i . *titalittee of tile
App jmropmriat iols Coummmiiteme ill ca1m hoaus a ld t is tht.l- %lileevId p i ly tlie

cemiammattee haairniieaa anid dhisgisiedl ijl variatis rtlicir apijaroprim.tmmum1 %r; that
tile A pproulria tionels Coiimmmaittee a tad ime (e iC g rt% 1s% as whmi t: (lt) miit kn.w
whenm , tric Ich s wha;t tot;al amioi itt, thity are vating fear thie CIA I nudget.
Ilowever, tile Couatittitioi rrcjlqirc% thiamt at lvat time tot.l limiget itiLt lIse
separa tely alld know itagly a pproeparia tedI lyv C oagi -s%. 'I'u' (he C.mitit mitl flair-
timer rerj cir es time lxec utiv ea to mama ke I reg ;daalr %t at ic iema i at arf wai it of :111
pim hlic imoneamy Spe lit;im tli, tfile tetal statam act;aIualI vJiv li Pe V ha tile CIA %limealmde
lie lpci1l j *Illtiii tillm (e Ce hiijimcdl sttamlt act 117

Thle camthle C(1 IA bumlget she tildh I rev ive if I a tine jaisit cmgire %%iaaml Coren.
mittcc resjilmiilhe ftar CIA (avermij1t. Imlli. (.miiliterc slcatlel lie ielmmilalal(
witmi ;m(ean llm;mte ileariim~mtie g.aiimi si;aII ;mmmld silli e11camagli piralf siiailml
azcouailamits ta a;llows it ta pjairtfrm im -tan;iuglml mmd-rtuary ris le iss', i;.aml lmotmile
rejmjirc r(gtll;ar ;Il 'eji ilrejaarts fimliltlew (CIA. Illaelad e'tees sih liv Chiu
coammitaittceshulmeml iiltalel-C seriem, sttlel tI ( fA., (:la l ietlrv (eel ¢al'ts a
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I .'.. I lie 1. 1<,It l ' *% I Ie t II I ion i. ;at I., p141! ivi Itlb.liii . aImayzuai ii. ai teal (her-
sight of the (4I. ; N.Y.I .J. IMlC I L & P1il. -'1 ('1!3 I)

,:, iitIi t I /ll .;811. AII/tuIt. a 9 I . ,egl..
I:iT I. ;u .11.t1-17.

Id: -l1 4`07; ]III lie II miv of Rclilcm-n Ii%;^i-% III i,Sa.lltc. ls i IIvC ilsil ( I Ir aSIK!
cial (CoziIt, Ia~uilr I .iii ;t a SmItiIimig ItP. ', 1.i z .111w 4 I.,11 AIpiI.:li.iI liI% "aI lt II.ai,,itI
tec is IcNjMsilsiIl)c for at at tiLtUlIar Aplopl .iu iuit- 11 bill. anal £i le is Ito %'paitC
appropriationls bill for iatuiligentc ncr^it. Id. a*t 4197

13Vt Id.
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140 Id. at 497-5oo. The I lousc subconmittec apparently conducts a more thorough
review than the Senate Subcommittee.

141 Id. at 497-98.
142 Id. at 5(i.
143 so U:SC. §1o°a.-4O3 j (1964)-
144 so U.S.C. §4o3 f.
145 5o U.S.C. § Jo3i(a)
14C Several legislamive corollaries to this constitutional requirensent are found in

Title 31 of the United States Code.
Sect ioll 529. for example, provides:

"No advance of public money shall be made in any case unless authorized by
the appropriation concerned or other law.'

Section 628 similarly states:
"Except as otherwise provided by law, sums appropriated for the various
branches of cxp('tittirc in the ptiblic service shall be applied solely to the
objecms for whicrl they are rcspectisehvl made, anl for no others."

A thitd provision which the 1.)19 Act appears to make inaj)plicable is §627:
'No Act of Congress passed after .tlie 30o. 3906. shall he construed to make an
applrol)tiatioll out of the Itreasury of the United States, or authorize the
exectitioti of a contract involsinig the payment of monicy in excess of appro-
priattionis maide 1)i law, utiless suclh Act shall in specilic ternis declare an ap-
proprimaion to be mnade or that a con tract snay be executed."

147 Statilev F'utternman. To7ward Lecgislativc Conlrol of thC CIA. 4 N.Y.U. J. Intl.
L. & Pol. .131 (1(7i). at -13i.

I49 Letter to llon. Millard E. Tydings. Feb. i i, 919., printed in S. Rep. No. io6,
81st Cong. ast SCSS. (19l1s). 2 US. COde Cong. antI Adtn. News t399 ('9.19), as quoted
in I-uttcroman, . sufpiat, ;at .152.

145b 95 Cong. Rcc. 'sy~l ('91) as quoted in Futterman, supra, at 452..
15t- See Note "The CI.l's Secret Funding and the Constitution" 84 Yale L.J. 608

(1975') at i39.

1st Schwartzmnan, supra at imln, at 507. Both the intelligence subcomittoittee of the
Senate Artied Services (Coniititt c amid that of tile I lonse Anited Ser ices C(lon init-
tee, wlhiclh atC complit isil of sUtliOI mieibers of th le ill coinit nitces and wht ich to-

gether perforin most of tle oversighlt fitnction. havae become increcasid gly active
since 1t71- In 3hlt vear t mI. Housc sit hincomititicc was dishatlented atid the Senate
suibconimiiittee did not mncet. After the 1 louse sut contiteitt e was reconstitlted under
the caliaillatitshlip of Rep. I.n-citl Nudii. 'Ms. Schwartzmnan reports, basetl on infor-
nuation t raciscdl frtout 0133ilt'l to tlile r(olllittee, that it "let titie t ies ins 13972, 24
ittles if' 19,1, amdic I; t7ites itt 19t . hlle Senate sutbcomini ittee otl tlie other halnd,

held t nis two lniiill itta Iti-gs htiritig thlic rd Congress. although it miet iifortln Ily
a nitt mblicr of otille tinits. atd occasionally reviewcd CIA spending int great lletail,
according tu a comuitittee stall nitemiber. See Schwartzmian, stna at 5o)&-5ox9.

. 152 S hiwartutttan. .1u/'l. at ,o2-ro,7.
1:t Ici es iIn tile Ci ii bitted Statemtent are listed by appropriation heading and

there is nio item for the CIA. Montey transferred to the CIA is listed the same way
as moitney routitiely transferred hctic't agcnicics-i.e. listed as a transfer without
specifi ing the destinaitioni.

1--4 Ihis Section was enactetd in tc).I. A 395,0 statute, 33 U.S.C. §66f)(a). provides
for coo)petatiotn by all executive ageacties in the preliaration of the Secretary's
report:

(a) The Sccrctary of the Treasury shall prepare such reports for the infor-
mation of the l'resideint, the Cotigress, and the public as will present the re-
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sults of tihc fiCa icial (oierat iilis of the (.4 iS 11114illn: 1I .i, dib.,. T hat ttirc
shall bc includlcdl Suacht fintacIial daJS t14C l)itt4 tor *f tIli(- Isiuicai1 *f thc
BudIget niay rTC(IIirC ill C(144CClittll Willi tfle ti jij 4 ,1 e lse lwidg.'t or
for otiler piutrp 4%es oif [tic BuIclta4. Ea.tht (utic a 4. sl( Ilfl flil4li ll [tie
Sccret~liy of [,i ITreasuiry mach1 1(jfptt% atiti 1l4fo44al24,4t I4.;tiog to it,,s la44na,.
cial c(n44litiilm, a4l4 op1-ti4s as tile Sit clari. I ! 4;s rt ulJt2i(ils. assay
requitie for tilhe iecii SCliciforimaite (fIlis ie5rn42ibililiti 41i1er thlis 51 4li44l4.

t:.,-, o U.S.C. §,(1ji'))
I-At Farramld. C I. "The Records of thle olcial (oilscotio of x (tl 1) (herc-

after IFriaii4l) :Itt :t2l4(J; sc c ;4, (;. Ithem41 an4( J.Is. Stoit lds.. "'lIe l).l-n II ilet
Ictklill (C:'lCllili

4 ll of 17X7. Rcported by Ja:4e% S M4Imlo" (11124I) (Iterca Ir let1l4t
anll Stoll) at 51i6ttti;. Mlamn; fear was shlarcdly l atliik I nrley Wh o argime4l at tilh
Vilgitlia deicbt 4114 tc (: Con titutionit t thct .Slatltitntu4 aot Acnti At144t (.Ils i C (2li(l
no1t put nile %4illi(ic( protectiont agai4 st goseri tict I sc rcc anti urgcd tie adop-
Ii2i'4 (if a ibill of rigltls. 3 J. Ei.t.Lor. I). lt.lls (IN tlit: 4 III4R. L Coo rt 41:lioN (tlI34i)
(hereafter Elliot) at .162.

1:7 2 Farrandl at 6i 9 ; Ilutit atnd Scott at rl66.
15q 3 Elliot at .159-
1ii4 Idl. at .I6o.

IVt)At least tiwo ('tnIt tators have also reached this crulitIisili. See Schwartz-
man .%U/rn, at !,a;Nonl 7 1le CIA Si . e ret Ftrdiig an(d the 1 Colitutiot,. stlrn at
n.150, at (it t-t5 and4 622-23.

'4 3 Elliot at
If;-'1 .le `IIktolitahl Note" a4ccotllpanyit ig this sti:t4C reta rks that (tinotgrtS itl

sevcral 2ca4j p rilr lo andl inltluding 4 42t) appropliitt I mntiley speciitcally lo be
ust- I lpiir tt:4 ut to gt- h ( li iii ivi4its *)1 Ithis s4tti44.

1 42 A suittte Intnne broadly flamted butt tot cited bjy the (,osertiinet is 31 US.C.
§529(1 * lli(dl pros iiltds:

"A Ieliteate by t lie Cotti it i iioletr (f (Cutoms1 is atiti 4lie 44o44,4414l (if all cx-
pentlilttte titatdle frontt f[ultdS adsicacited antd Cc'lii illsg tl,.t tlie (cnidentisal
itatitre of itke tr.lsJactioI imohelieid et'lilert' it iII:4I4siJl4e to Sj)'e4ifs [tie ie.
tails ttctleof (r 1imla(lui ;ble to Ilitriliis thse 1 t r% 14(4i2141 shatll Ibe a *itili-
Ci;CIt VIUit her fir tile !,IIIt eXIXtsseIl 144 II;8eC IH-4 (I Xli1441441.

Even this stalitt. lesbow vr 44i.tqir4 s ;r :1 5pa.t.te c-rti i iti.414 :4! exl. lat4.i44 f.r each
Cxpctdlditille, *llte'ls 5 ,iIC. § l4'3j(l9 is flatoltl ill tIle 1)1i4444 Jost4 does% slot r'e-
quire a writ tcu explanaif4:4iot by tI hc l)hic(trI thus illoi'iiig iig i t(o illi I4it4 a 4i4is miser
of expendtim-s ii l 244 (file cert-ifl .tCe.

1111 Notc. '1'/ CIA! 'it if 4 lfi, tu 1di 41 tle r Comimotims, s0.Ju ;ti 11. a -" :t 631.3
165 T4c Atomic iEn fi igy Commiii',,il' is all cx.a44,pi4 . i,l o 4 a .agcot * Ivtl;l t1 (I tile

nati4(4l tslcclrirty 4ll4 4C blrig~lt is IIUUIC pliblic ill V,,4. *1It. i;il. i24 Illdiog thier lt4sount
SpeInt o il 4 Ijljet ts f a c: fllIl4 ti; I 44.4 lt c. See Not. 1 (./.h C 'i r ,rt . t ,, iti, and
lue (:fs,)ituti42 , . pra. at 6imH. WIwitler thc (.IA ulidget sh,, iti Ib po 1millhdil iii

tie s;44 tc nuilr r is a4 ilsicstn tilet f.r C igress it; (4 4i4 344. lihscS cr. Mir. (Ctliv has
stIttc t tha I publi(.t 1hi4 of the tnal (:CIA ti dget %4 41d n41 threat41 n it national
sech rit c*s (ltv iniofa r as t4citcnls ill ioteligcn4 ex pelo4lit4lre, *i dscernible after
scScral !;ats itnigalt rC-(al (ialilges its piorilics. ' Cstimonv. f u444d for Peace Con-
[creci.e. Sep 1 embr ' 1T. 43. '91 I 4t .1,.

It(;SSe Note, Stalnding it, 'Sie for .AI(r1brs of Cigris 83 Yale 1.. J. t66;-, (397!)
at It68.,.

T07 'hClsC hal.tCs were 'lot citlsilecredl sllfficjit lbv th4e Seci u4 C:ircutit. howcser. in
a suit to challenge tile tU.iledi States iljtolll iitclat ill CatllIsslia. IIiI:,,tit4 v. .Sdihes-
inger, 484 F.2d 4307 (2d1 Cir. 1,73).
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""' Rcport of tlac Civil Riglals Corninie. Military strieillance of Civilialn Pcali.

tical Artivitics: Berort ard litncominctidations for Congrrssional ACti0n. 28 Record

of tilc Associ.atilion of tlte Blar of tile City of New York firtia (Octtala'r. 1 973).
lttu e dlicisioll in LUnitted stailrs v. lir-lhrdtson,-U.S.-, 41 1. Ed.2dl 6*8 (0974).

holdiiag tlhai pl;,iilliff taxpayer lackel siamidinig lo chalIleige ai at pirovisiti oif tilc

staatics rcgutlaliiag ilto( CIA wicihi allows tile Agency toi acuailnlt for clxpithidtitcs

solely on ailc t ci l C icitc Of tise D irecltr. indlica es tile dillictilly wvhiclh private citi-

zeans will have ino qesfIotnitiag odtier aitivities of tilc CIA.
I7U A ptrerelpiile n. lo imaaiNsitioa of salit(lis ttaa (CIA etinlt ayees wilt violaltI tile

law woultl lie a cic'aaly drawia slallatel svtilig olit lecisely file artiotls prtltiihitctl.

Suchla smitctimias taitater other slamtics realataig tip go atzermneatctO 4'ttloyces ha1ve- it).

clhidedl [lie ilsa till ,of filu-es. aH U.S.C. §§20f). 21!9. [152, *j$-.[- 17. ;;. t' ; 1!,al-

9l13. 2so7r; rem'asoval from aofice. i8 U.S.C. §H1.7 137 3. a!;. t !og.a a!t5: 31

U.S.C. 66r ; forfeititac of psensiont beutelits, 5 U.S.C. §§H83a2_835: ;a"nl *lim iphliltary
action, 5 US.C.§5 5 2.

71 'These provisiotis appcar in tleC Frectlorn of Informationa Act, 5 U.S.C. §-,r2.

as rce ally aicidadlale&I over P residaleit I Fotrds vecn.
I-L 93d (CiaIgcss, ast Sess. (1973): II.R. 2486, 2572, 7596, 9317. 9370, 951 1, 9r688.

10,a 3, aa5.1. 93lol Co(ag.. 2"d(1 SUMs. (a97.1): II.R. 13.798, a5,23r5. 15,8.1,, a6.3H8. -93rdl

O(:Iag.. 21i1 SesS., (897.): S- 15417, 2597. 9767, 4°lj:; 11i. Rcs. 12a1, 12a2. 14.11. 9j3 rd

Cong., ISt SCSS. (1!)7.5): S. (Coat. RcS. 23.

";' In II.R (r. 1, aile CIA is Ireva itced fromat enigagitig in jmalict: tit'n of law cai*

* forceiaealt oar illtiillal smctlit)' ttivalhlats: tlald laltil plroavidling osil.itt 4 , atay

Fedelral , Statle ( I- alice agamics 1(il less wai; len apalal (iof altai %t siglat satlit ian.

ailtt', of C:taigass (Appaaroipaiamaitatas amla Aratacd ISeaviv %) is givcia.
174 '[Islis lill latvistl's rta -aailtet witlkslpival tlisstaillallaalaal tf tala to t4 tia1gres-

sioltal 4t1ataaailet's. bill witlatlitl ail~tsMInae s;alt'gal;als ats 1t SeaCillity iIIlI0ta1aItliool.

r7. (:,Ill)y t.,,,t (,, I.t ;,l Pw,1.

"711 I'lla. L.,aw 9:1-579. 41:}59t Catg.. 19D . 31. 11174. *1:S I;IAV. tj8 (0;"'a. 2t, 057",).

Jaakt' thlis slalll, Ilte l'.Ex'vntive toalol tta rtilhat C(IA lils srlatinig t.I la' .mait.ial
left-east. lieB t wrt It'i as se elxtitatas. 'I'ltilts tile m';Ipa tallC estlaisp~liont for all (.C A hlu Ialt-
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MATERIAL SUBMITTED FOR THE RECORD

6i8 RECORDS OF THE FEDERAL CONVENTION

Friday MADISON September 14

Col. Mason moved a clause requiring "that an Account
of the public expenditures should be annually published"
Mr Gerry 7ded. the motion

Mr Govr. Morris urged that this wd. be impossible in
many cases.

Mr. King remarked, that the term expenditures went to
every minute shilling. This would be impracticable. Congs.
might indeed make a monthly publication, but it would be
in such general Statements as would afford no/satisfactory
information.

Mr. Madison proposed to strike out "annually" from the
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RECORDS OF THE FEDERAL CONVENTION 6I9

Friday MADISON September 14

motion & insert "from time to time". which would enjoin
the duty of frequent publications and leave enough to the
discretion of the Legislature. Require too much and the diffi-
culty will beget a habit of doing nothing. The articles of
Confederation require half-yearly publications on this sub-
ject- A punctual compliance being often impossible, the
practice has ceased altogether-

Mr Wilson 2ded. & supported the motion- Many opera-
tions of finance cannot be properly published at certain times.

Mr, Pinkney was in favor of the motion.
Mr. Fitzimmons- It is absolutely impossible to pub-

lish expenditures in the full extent of the term.
Mr. Sherman thought "from time to time" the best rule to

be given.
"Annual" was struck out-& those words-inserted

nem: con:
The motion of Col. Mason so amended was then agreed to

nem: con: and added after -" appropriations by law as.
follows- "And a regular statement and account of the re-
cepits & expenditures of all public money shall be published
from time to time."1"

* 7 This paragraph is possibly a later insertion. U so it Iavtakn i p1:. Ji aun.
See above note a. : - I I



[From the New York Times, Apr. 1, 1977]

INTELLIGENCE BUDGET TOTALING $6.2 BILLION Is REPORTED SOUGHT

(By Wendell Rawls, Jr.)

WASHINGTON, March 31-The Carter Administration has requested $6.2 billion
for the nation's intelligence operations in the budget for the fiscal year 1978,
according to sources close to the Senate Intelligence Committee.

Tentative approval of the $6.2 billion figure apparently was given by the
committee when it met its legal mandate to provide to the Senate Budget Com-
mittee by March 15 its "views and estimates" of the intelligence budget.

That figure was arrived at by totaling requests made by individual intelli-
gence agency heads to the committee's budget authorization subcommittee in
closed hearings. It was not clear whether the figure also included all the in-
telligence support facilities used by the various agencies.

NEW ROLE FOR SENATE

This is the first year that the Senate has had the responsibility for author-
izing an intelligence budget. In the past, the various intelligence operations
have been funded from appropriations hidden throughout the Federal budget
so that there was no way to know how much the Administration had sought
nor how much Congress had approved.

The Central Intelligence Agency, for example, reportedly received $750 million
in 1975 from a $2.1 billion budget item identified only as "other procurement,
Air Force."

The intelligence budget figures were described as "the most closely guarded
of any figures up here" by Capitol Hill sources.

HEARINGS DUE ON DISCLOSURE

The budget authorization subcommittee has tentatively scheduled public hear-
ings for the week of April 18 to determine whether disclosure of the total
intelligence budget "is in the public's best interest." Some of the witnesses at
those hearings are scheduled to be the same agency heads who appeared before
the subcommittee to submit their budget requests.

"Sentiment on the question of public disclosure of the total intelligence figure
is a mixed bag," one committee member said. "And I'm not sure all the senators
have made up their minds completely about how they stand."

The $6.2 billion figure, which is subject to some alterations before it reaches
the floor of the Senate, appears to be only slightly higher than the total intel-
ligence budget for the current fiscal year and perhaps $200 million higher than
the budget for the fiscal year 1976.

In late 1975, Congressional sources placed the total intelligence budget at "about
$4 billion," but that figure did not include $2 billion additional for what was
referred to as tactical intelligence spending by the Army, Navy and Air Force.

Last year, the House Intelligence Committee released a report that put total
intelligence spending at about $10 billion a year. But observers said that report
included any expenditure that could be remotely identified with intelligence op-
erations.

Senator Daniel K. Inouye, Democrat of Hawaii, who is chairman of the In-
telligence Committee, has said that this year, with the benefit of the new budget
authorization process, the Senate would be able to determine, "perhaps for the
first time, exactly how much the United States is spending for its intelligence
activities." But he maintains that there may be a problem in determining precisely
what should be included as intelligence.
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He was on his way to Hawaii today and was not available for comment on
the budget question, but his staff said that he had not decided whether he
favored making the total figure public.

Senator Gary Hart, Democrat of Colorado, who is a member of the budget
authorization subcommittee, said that he was not sure of the total intelligence
budget figure, but added, "If I knew I would not say." Other members inter-
viewed said either that they did not know the figure or that they could not
disclose it.

Senator Hart said, as did others privately, that cooperation with the com-
mittee by members of the intelligence community had been "better than antici-
pated."

CONCERN OVEB 2 OPERATIONS

"The oversight function seems to be working to some degree," said one Sen-
ator. "The agency [C.I.A.] told us about two operations that concerned us
enough that we raised serious questions about them. They have been terminated,
we understand. If they are holding back from us anything than those two, they
must really be something."

He would not disclose the nature of the operations.
The committee has formed an investigative subcommittee whose chairman

is Senator Robert Morgan, Democrat of North Carolina, with Senator Inouye
and Senator Barry Goldwater, Republican of Arizona, as the other members.

Senator Morgan said that the subcommittee would hire two staff investigators
to look into alleged abuses committed by the intelligence community. "We want
to have an in-depth and independent investigation of alleged abuses," he said.
"We don't want to have to take the word of the agencies. As it is now, when-
ever we hear about something wrong going on all we can do is ask the agency
if they did it. We are going to try to find the answers for ourselves."



IFrom the New York Times, Nov. 19, 1975]

U.S. INTELLIGENCE COST IS PUT AT $4 BILLION

(By Leslie H. Gelb)

WASHINGTON, Nov. 18-The developing debate over the national intelligence
community has forced disclosure for the first time of total appropriations for
the "national intelligence program." This year's figure, knowledgeable officials
said, is $4 billion-hidden away in the $90 billion Pentagon spending bill ap-
proved by the Senate today.

These officials said that it was covered by such specific budget titles as "other
procurement, Air Force," "contingencies, defense," and "procurement, defense
agencies."

Last September, Representative Robert N. Glaimo, Democrat of Connecticut,
made the first move toward forcing disclosure of the real size and nature of these
items. Senator Alan Cranston, Democrat of California, pressed the issue again in
a Senate floor speech last Friday.

The knowledgeable officials who disclosed the overall intelligence total today
for the first time said they had done so in the hope of forcing closer Congres-
sional scrutiny of vaguely worded multimillion dollar budget titles and to bring
about an open debate on the secret intelligence budget.

The $4 billion figure, covering the "national intelligence program" and known
only to a few dozen legislators, does not include $2 billion additional for what is
referred to as tactical intelligence spending by the Army, Navy and Air Force.

It has long been known that the national intelligence program-estimated in
the past as running as high as $8 billion-has been mixed in with the Pentagon
budget without identification, but the specific hiding places in that budget have
never been disclosed authoritatively.

While the House of Representatives trimmed the program budget this year
by about $250 million, it could not be ascertained whether the program ever
reached $8 billion or whether it has been reduced substantially in recent years.

The program, according to officials in Congress and the Administration, in-
cludes $750 million for the Central Intelligence Agency tucked inside a $2.1 bil-
lion budget item identified only as "other procurement, Air Force."

Other agencies included in this program and the funds designated are as
follows:

The National Security Agency, a semi-autonomous communications and cryp-
tological agency under the Pentagon's umbrella, budgeted for about $1.2 billion.

The National Reconnaissance Office, another semi-autonomous unit under the
Air Force that runs the satellite photography program, set to spend under $2
billion.

The Defense Intelligence Agency, which pulls together intelligence for the
armed services and the Secretary of Defense, scheduled to spend about $100
million.

Since 1947, most Congressmen have been voting billions for intelligence each
year, knowing only that they were approving military hardware described no
more precisely than "electronic control equipment," "communications equip-
ment" or "erection of structures and acquisition of land."

Now, however, some Congressional and Administration officials are so con-
vinced that the intelligence budget-at least, in one overall total-should be sub-
ject to a debate on national priorities, that they are providing this information
to the press.

Others, including Representative Giaimo and Senator Cranston, are using vari-
ous legislation techniques to get these intelligence expenditures into the open
without technically violating Congressional rules on secrecy.

The general rule is that classified information can be made public only by
vote of either the Senate or the House of Representatives. Certain committees,
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however, have officially disclosed classified material by a majority vote of their
own members. Individual legislators who take this responsibility on themselves
face censure.

The Administration has opposed any budget disclosures on the ground that
other nations then would be more able to counteract American programs.

Those pressing for disclosure know that the sentiment is decidedly against
them. In September, the House Appropriations Committee voted, 30 to 19, not
even to receive intelligence budget figures from its own subcommittee, and the
whole House voted, 267 to 147, not to make the budget public.

This has led to situations like the House vote to back the recommendation of
the Appropriations Subcommittee on Intelligence to cut $263.2 million from
intelligence activities in the current intelligence budget, without knowing what
the total budget was or what activities were being curtailed.

Mr. Giaimo began the move toward disclosure last month when he offered
an amendment to the Pentagon appropriations bill that would have prohibited
C.I.A. spending under the title "other procurement, Air Force." If that amend-
ment passed, Mr. Giaimo would have moved to restore C.I.A. funding under the
title of "related agency" spending and to increase that title by $750 million.

Thus, Mr. Cranston noted in his Senate floor speech on Friday, members were
told where the C.I.A. budget was buried and how much it was.

The official sources said that the major portions of the national intelligence
program were included as parts of the following titles:

"Contingencies, defense," a $2.5 million item described as financing "unfore-
seeable emergency and extraordinary expenses for confidential military purposes."

"Worldwide military command and control system," with an annual operating
cost of between $1.5 billion and $3 billion, is said to operate "large numbers of
varied elements and subsystems that are supposed to provide commanders and
managers with the data they need to operate the military establishment during
war or peacetime conditions."

"Procurement, defense agencies," a $120 million item that does not describe
the activities involved.

"Special activities," a $92.5 million item for "procurement of equipment to
support a number of special activities of the Department of Defense."

"Research, development, test, and evaluation, defense agencies," a $557
million item for a variety of activities, some of which are classified.

Senator William Proxmire, Democrat of Wisconsin, has advanced another
argument for discusure-the section of the Constitution that states that "expend-
itures of all public money shall be published from time to time."
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UNI VERSI TY of PENNSYL VANIA
PHILADELPHIA 19174

The Law School MAY 9 1 52 PH'17
MOO Chestnut Street 14 May 6. 1977

Elliot E. Maxwell, Esq./
United States Senate
Select Committee on Intelligence
Washington, D.C. 20510

Re: R#7738

Dear Mr. Maxwell:

I address my comments to the section of the bill pertain-
ing to appropriations for intelligence activities -- the subject

concerning which I recently testified. Certainly, I regard
the proposed approach as an improvement over present practice.
It puts an end to mislabeling and thus makes available to the
public the total devoted to all intelligence activities.

There remains the question whether it achieves full com-
pliance with the constitutional requirement of a "regular State-
ment and Account of the Receipts and Expenditure of all public
Money" merely to disclose a total made available to the Director
of National Intelligence and thereafter allocated, without further
disclosure, to the various entities that engage in intelligence
activities. One would normally expect a meaningful accounting
to go at least so far as to identify each organ of government
responsible for the administration of public money and the amount
received and expended by it. To lump together, for purposes of
accounting to the public, the amounts appropriated to and expended
by a collection of departments and agencies for intelligence pur-
poses gives information of extremely limited utility. The most
extreme example of aggregation would be if all public money was
appropriated to the President without any announcement of alloca-
tion and he simply reported to the public the total expended by
the entire Executive Branch. In that event, the electorate ob-
viously would be in no position to make meaningful judgments as
to whether, in its view, appropriate amounts were being expended
for particular purposes.

The instant proposal, of course, is not that extreme.
However, by lumping together the amounts expended for intelligence
by the State Department, the defense establishment, the CIA, the

90-784 0 - 77 - 28
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Elliot E. Maxwell, Esq. - 2. May 6, 1977

FBI Intelligence Division, and numerous other entities, it holds

much from public view. If, for example, two billion dollars

were to be appropriated for intelligence next year, the public

would be unable to ascertain if the CIA share were one million

or one billion. Granting the proposition that practical con-

siderations may justify a lesser degree of disclosure of detail

in the case of intelligence activities than in other areas, it

seems clear to me nonetheless that there is a constitutional

obligation to provide more meaningful disclosure. The principle

of public accountability surely means that each entity that has

the actual responsibility for administering appropriated funds

shall disclose how much it has received and how much it has spent.

Some will argue, no doubt, that even that limited degree

of disclosure involves a risk to security. I think that's a

myth. In all events, the answer, I submit, is that the Framers

regarded the risks incident to public accountability as less

than those attendant upon undue secrecy. Such accountability,

in their view, was an essential ingredient of a republican form

of government.

I thank you for the opportunity to comment.

Sincerely,

oCt-c
Q 'khS. Spriter >
Professor of Lad

RSS: ld
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Ocommon cause
\ §_ 2030 M STREET, N.W., WASHINGTON. D. C. 20036

John W. Gardner. Chairman (2021 833-1200

AZr E6 11 iaH71 April 22, 1977

The Honorable William Hathaway
Chairman
Budget Authorization Subcommittee
Senate Select Committee on

Intelligence Activities
G308 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Hathaway:

This is in response to your letter of April 6, 1977,
asking for Common Cause's views on the question of whether
disclosure of the funds authorized for government intelli-
gence activities would be in the public interest. As you
requested, I am enclosing a written statement for inclusion
in the record of the upcoming hearings of the Senate Select
Committee on Intelligence concerning such intelligence
budget disclosure.

We are very pleased that the Select Committee has
initiated these hearings and we stand ready to work with
the members of the Committee as you deal with this important
issue.

David Cohen
President

Enclosure
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STATEMENT OF COMMON CAUSE CONCERNING PUBLIC DISCLOSURE OF BUDGET
FIGURES FOR U.S. INTELLIGENCE ACTIVITIES

Common Cause commends the Senate Intelligence Committee and its Chair-
man, Senator Inouye, for beginning hearings early in the session on public dis-
closure of the budget figures for intelligence activities. Public disclosure of this
information has been a matter of interest to Common Cause, and we are pleased
that the issue has not been forgotten in the lull after the recent storm of revela-
tions of CIA misdeeds.

The annual budget submitted by the President to Congress is absolutely unin-
formative regarding the total cost of intelligence operations as well as the cost
of individual intelligence agencies and activities. A careful reading of the mas-
sive budget appendix would yield no indication of even the existence of the
Central Intelligence Agency, Defense Intelligence Agency, National Security
Agency or the intelligence components of the Armed Services.

Common Cause strongly believes that the public deserves to know how many
of its tax dollars are being spent on intelligence activities. The Constitution de-
mands that much. Informed representative government demands that much.

Our position is not far from that of former CIA Directors Schlesinger, Helms
and Colby, all of whom have stated that disclosure of a gross or total budget fig-
ure would not create a security risk. (Congressional Record, June 4, 1974, p.
S9603)

At a minimum, we believe that there should be public disclosure of a total
budget figure for overall intelligence and counterintelligence activities. We
equally favor disclosure of separate budget figures for the CIA, DIA, NSA, and
the various intelligence units within DoD.

We are aware of the argument raised by those who oppose disclosure even of
an aggregate budget figure, viz., our enemies will be able to make accurate de-
ductions about our intelligence capabilities from knowledge of a total budget
figure. We reject that argument, for if it had any merit, it would apply with
equal force to the Defense Department's budget.

Yet no one has suggested a secret Defense budget. In fact, every year the
Armed Services Committees and Appropriations Committees hold detailed pub-
lic hearings on military manpower and weaponry-on our missiles, submarines,
our most advanced and complex planes, how well the volunteer army is working,
and so on. The decision has been made that the American people and our form
of government require that much of this information be public-that the people
have a right to know in order to intelligently discuss and debate our military
capabilities.

Those who argue against disclosure of any budget figures assert that once they
are made public, further disclosure will also be demanded. Frankly, those who
argue "creeping disclosure" underestimate the ability of Congress to say no to
outside pressure. If Congress decides that more information should be put in
the public domain, it will do so only after careful deliberation.

The greatest danger is not that disclosing these budget figures will provide our
enemies with useful information. The greatest danger is of excessive secrecy
and a consequent lack of accountability of the government to the people. Senator
Harold Hughes stated this eloquently on the Senate floor during a debate on
this precise issue in 1974:

"One of the greatest threats to any country, and particularly a country that
has great military strength, is not from the outside or from its foreign enemies,
it is from the inside, from secrecy and interior deterioration. The greatest threat
of all is when we begin to lose control and not know what is happening t * "
(Cong. Rec., June 4,1974, S9607)

The Rockfeller Commission reached the same conclusion. Secrecy of the budget
was listed by the Commission as one of the "underlying causes of the problems
confronting the CIA." Not surprisingly, the Commission suggested that all or
part of the CIA budget be made public. Similarly, the predecessor to your Com-
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mittee recommended that at least an aggregate figure for national intelligence
be published.

Your Committee charter recognizes the danger of excessive secrecy. You may
release information entrusted to you except when the President certifies in writ-
ing that the need for secrecy outweighs the public interest in disclosure. In the
choice between secrecy and disclosure, disclosure is preferred, and secrecy is no
longer automatic as it applies to either the total budget of overall intelligence
activities or the budgets of component units. In the case of the budget figures
for intelligence activities, we believe that the public interest outweighs any
claims for secrecy.
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STATEMENT OF DOUGLAS PAUL ELLIOTT

I am grateful to Senator Hathaway and the Select Committee for affording
me the privilege of submitting these remarks on the disclosure of intelligence
budget information. I regard this as a critical issue with profound implications
concerning the evolution of relationships between government and citizens, and
between Congress and the Executive, as our Republic enters its third century.

These remarks are based primarily upon research I conducted in connection
with my article, "Cloak and Ledger: Is CIA Funding Constitutional?", 2 Hastings
Constitutional Law Quarterly 717 (1975). A copy of that article is attached
hereto as Appendix A [II], and provides documentation for the comments made
herein.

For the past three decades, budgetary practices pertaining to the American
intelligence community have been characterized by secrecy and deception, and
have consistently violated the United States Constitution.

Article I, Section 9, Clause 7 (hereinafter "Clause 7" or "the statement and
account clause"] of the Constitution requires that:

"No money shall be drawn from the Treasury but in Consequence of Appro-
priations made by Law; and a regular Statement and Account of the Receipts
and Expenditures of all public Money shall be published from time to time."

Monies to be expended by intelligence agencies, however, have been concealed
within appropriations to other agencies, and no public accounting is made. Con-
cerns over the constitutional violations inherent in this arrangement have been
raised by authorities as diverse as the Rockefeller Commission, the Church
Committee, the New York City Bar Association, and distinguished historian
Henry Steele Commager.

What is lacking is a definitive decision on the matter by the United States
Supreme Court. In United States v. Richardson, in a five-to-four decision, the
Court held that a citizen-taxpayer did not have standing to challenge the con-
stitutionality of CIA budgetary secrecy in federal court. In essence, the Court
left it up to Congress to determine the constitutionality of present practices.

Congress, of course, already has an affirmative obligation to uphold the Con-
stitution. In the wake of Richardson, it is especially important that the require-
ments of Clause 7 be given full consideration, since judicial review has been
effectively precluded.

The question of intelligence budget secrecy has been debated in Congress on
a number of occasions over the years. Until recently, however, debate has focused
on questions of political philosophy, and virtually no attention has been directed
to the requirements of the Constitution.

Fortunately, the Church Committee seriously studied the constitutional prob-
lems posed by the existing procedures, and recommended reforms. It is my hope
that this is the beginning of a new trend. which will culminate in remedial
legislation proposed by the Select Committee and enacted by Congress.

The plain meaning of the language of Clause 7 indicates the unconstitutional-
ity of the present statutory scheme for funding and expenditures of the CIA
and other intelligence agencies. Nonetheless, I and other researchers have found
illuminating the intent of the framers revealed in the debates of the Constitu-
tional Convention and the subsequent state ratification debates.

These debates reveal an intent to buttress the checks and balances system
with a free flow of budgetary information which was necessary to make the
power of the purse a meaningful reality. Clause 7 was designed to provide
Congress with a safeguard against improper use of funds by the Executive, and
to provide the public with the information necessary to determine whether the
priorities of their elected officials coincided with their own.

The battle cry of the founding fathers bad been "No taxation without repre-
sentation." In order to transform this slogan into political reality. there had
to be a mechanism by which the public could obtain information on how their
tax money was being allocated by their representatives, and by which the
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Executive could be prevented from expending funds without authorization by
Congress. Clause 7 therefore was regarded by the framers as a necessary safe-
guard against tyranny in a democratic republic.

There has been considerable discussion in recent years, both in the courts and
in the political arena, of the public's "right to know." It is interesting to note
that this phrase was used by George Mason nearly two centuries ago in debate
over the wording of Clause 7.

The defenders of the present secrecy in the intelligence budget have rarely
addressed the constitutional issue directly. Generally they have confined their
arguments to the advancement of the hypothesis that disclosure of any informa-
tion regarding the intelligence budget somehow would be harmful to the national
security. The implied premise is that the existence of such a possibility is suf-
ficient to excuse compliance with the literal terms of the Constitution. This
premise further implies that the founding fathers could not anticipate national
security problems. Such is not the chase.

At the time the Constitution was drafted. Americans had just won a long
and brutal war of independence against British forces of vastly superior military
strength. Intelligence played a significant role in that war, and Americans be-
came well acquainted with the harms inflicted by British espionage. Following
the Revolution, and for many years to come, America was a relatively weak
military power whose vulnerability was mitigated only by the oceans which
separated this continent from the military giants of Europe and Asia.

It wvas in this setting that the founding fathers drafted Clause 7. They saw fit
to exempt confidential matters from the requirement of publication of a Con-
gressionail journal, and they could have included a similar exemption in Clause
7 if they had considered it desirable to do so. They apparently thought, how-
ever, that any potential risks from financial disclosure were outweighed by the
importance of such disclosure to the form of government they established.

For the next century and a half, the American role in world affairs gradually
increased. Victory in the Second World War brought the United States for the
first time to a position of global military pre-eminence. It is ironic that this
was also the point in our history at which a massive trend toward governmental
secrecy began. As a part of this trend, information on the intelligence budget
has been withheld from the public for the past three decades on national secu-
rity grounds.

The shift in philosophy has been drastic. At the time the Constitution was
written, the drafters believed that the free flow of information was necessary
to the survival of a free society. Once that society had become the strongest
nation in the world, a powerful member of the Senate sought to justify budgetary
secrecy with the comment: "You have to make up your mind that you are going
to have an intelligence agency and protect it and shut your eyes some and take
what is coming."

The series of abuses of po wer within the Executive branch during the present
decade has brought about a reawakening to the fact that such abuses flourish in
secrecy. There is now a consciousness within both Congress and the country at
large that our constitutional form of government must not be compromised when-
ever the phrase "national security" is uttered.

I do not mean to suggest that fidelity to the Constitution requires a disregard
for national security. Rather, it is my position that the Select Committee should
fashion remedial legislation which pr?,otects the legitimate intelligence objectives
of the United States with the least practicable intrusion on the public's right to
know. It is instructive in this regard to examine the Supreme Court's handling
of the related issue of intrusion on First Amendment rights on national security
grounds.

In his concurring opinion in the Pentagon Papers case, Justice Brennan took
the position that even an interim order restraining publication protected by the
First Admendment could not be justified without "governmental allegation and
proof that publication must inevitably, directly, and immediately cause the oc-
currence of an event kindred to imperiling the safety of la transport already at
sna .... " 'Mere surmise or conjecture were insufficient to justify such restraint.

In United States v. Robel, the Supreme Court held that "when legitimate
legislative concerns are expressed in a statute which imposes a substantial bur-
den on protected First Amendment activities, Congress must achieve its goal by
means which have a "less drastic" impact on the continued vitality of First
Amendment freedoms."
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These excerpts suggest thbat in determining its policy on disclosure of intelli-
gence budget information, Congress should ask two questions: (1) Would dis-
closure of intelligence appropriations and expenditures necessarily result in
significant harmn to the national security?; and (2) If so, by what means could
such harm 'be avoided with the least drastic impact on the interests served by
the statement and account clause? The various legislative alternatives should be
viewed with these questions in mind.

Three basic reform proposals have been suggested. All of them would end the
present practice of concealing intelligence monies within appropriations to other
agencies, but they differ significantly with regard to the level of disclosure that
would be provided. The most modest reform would entail appropriation and pub-
lication of a single aggregate amount for the entire intelligence community. The
second proposal would involve appropriation and publication of a lump sum for
each individual intelligence agency.

Either of these proposals would be a significant and desirable reform. Both
would put an end to the deception inherent in the present procedure of conceal-
ing intelligence monies within appropriations to other agencies and then secretly
transferring the funds to their real destination. Under these proposals, Intel-
ligence monies would be labeled as such, and non-intelligence appropriations
would no longer be suspect. Honesty would be restored.

Both of the proposals, however, would permit a level of secrecy far beyond that
of any other federal agency, including agencies concerned with sensitive military
and foreign affairs matters. In my opinion, neither of these reforms would pro-
vide sufficient disclosure to cure fully the constitutional defect in the existing
procedures.

The normal and traditional practice has been to disclose, with varying de-
grees of specificity, -line item figures for the various agencies. Such a level of
disclosure is necessary for meaningful discussion of the budgets of any but the
smallest agencies. It would reveal little, for example, for the Congress to ap-
propriate one hundred billion dollars to the Defense Department, with no further
specificity or itemized accounting of how the appropriation is spent. Therefore,
satisfaction of the intent of the "statement and account" clause requires some
degree of line item disclosure, unless it can be proven that such disclosure would
be harmful to the national security.

The proposal which I believe is capable of preserving the national security
with the least drastic impact on the public's constitutional right to know is the
third alternative: disclosure of line items for routine, non-sensitive matters, com-
bined with a lump sum appropriation for all "confidential purposes." There is
well-established precedent for this model. The State Department has used it since
the eighteenth century, and the Federal Bureau of Investigation and the Atomic
Energy Commission have functioned effectively with such a system for many
years.

In considering partial line item disclosure of the intelligence budget, it should
be remembered that the vast majority of intelligence gathering takes the form
of conventional library-type research and the culling of data from sources that
are readily available to the public. Moreover, an intelligence agency, as any
other agency, must spend significant sums on such routine items as ordinary
office supplies and equipment and clerical salaries. It is difficult to imagine
how disclosure of such expenditures within the CIA would pose more of a
threat to the national security than does disclosure of similar expenditures
within the Pentagon. In fact, detailed budget information on sophisticated
weapons systems is routinely disseminated without apparent harm to the national
security.

In the agencies which have received appropriations according to the model I
advocate, the sums designated for confidential expenditures have been relatively
small. Thus, the budget for fiscal year 1975 included $435 million for the FBI.
of which a maximum of $70,000 (0.0161%) was designated for confidential
expenditures. The AEC budget for the same year was $2.3 billion, of which a
maximum of $100,000 (0.00.43%) was designated for confidential use. It seems
probable that most intelligence agencies would require confidentiality in con-
siderably higher proportions of their expenditures. Nonetheless, if agencies re-
sponsible for atomic secrets and internal security can withstand publication of
nearly their entire budgets, it is difficult to see why the intelligence agencies
could not survive disclosure of routine line items.
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If it is concluded, however, that only aggregate figures should be made public,
I would recommend a mechanism for delayed disclosure of more detailed in-
formation after a period of several years. While such delayed disclosure would
entail a significant limitation on the public's right to know, I believe it would
minimally comply with the constitutional requirement of disclosure of expendi-
tures "from time to time." In drafting Clause 7, the framers disclosed an intent
to provide temporal, rather than substantive, flexibility.

Regardless of the scope of disclosure Congress chooses to require, I believe
that the reform legislation should include a provision conferring upon any
interested person standing to sue in federal court to enforce the provisions of
Clause 7, as they pertain to all federal spending. This is necessary to remedy
the paradoxical situation that has existed since Richardson in which a citizen-
taxpayer has standing to enforce a statutory governmental duty to disclose
under the Freedom of Information Act, but lacks standing to enforce a consti-
tutional obligation to disclose budgetary information. As Chief Justice Marshall
observed in Marbury v. Madison: "The government of the United States has been
emphatically termed a government of laws, and not of men. It will certainly
cease to deserve this high appellation. if the laws furnish no remedy for the
violation of a vested legal right." The people's constitutional right to know how
their tax dollars are being spent should be enforceable, when necessary, by
declaratory and injunctive relief.

At the beginning of this statement, I observed that the decision made by
Congress on the disclosure of intelligence expenditures will have serious impli-
cations for the future of our society. Not the least of these is the balance
between concerns for national security and principles of democratic government.
The Select Committee may find it useful to consider discussions of this issue
by the Supreme Court.

In United States v. Robel, Chief Justice Warren observed in the opinion of
the Court that the "concept of 'national defense' cannot be deemed as an end
in itself, justifying any exercise of legislative power designed to promote such
a goal. Implicit in the term 'national defense' is the notion of defending those
values and ideals which set this nation apart."

Similarly, in his concurring opinion in the Pentagon Papers case, Justice Black
commented:

"The word 'security' is a broad, vague generality whose contours should not
be invoked to abrogate the fundamental law embodied in the First Amendment.
The guarding of military and diplomatic secrets at the expense of informed
representative government provides no real security for our Republic. The
Framers of the First Amendment, fully aware of both the need to defend a new
nation and the abuses of . . . governments, sought to give this new society
strength and security by providing that freedom of speech, press, religion, and
assembly should not be abridged."

In the same case, Justice Stewart remarked:
"In the absence of the governmental checks and balances present in other

areas of our national life, the only effective restraint upon executive policy and
power in the areas of national defense and international affairs may lie in an
enlightened citizenry-which alone can protect the values of democratic govern-
ment."

Perhaps the essential idea common to these judicial pronouncements was most
simply and eloquently expressed by the folk singer who articulated this vision
of America: "Her power shall rest on the strength of her freedom." An important
aspect of that freedom is the public's right to know how tax dollars are spent.
It is my hope that Congress will, as Jefferson wrote in the Declaration of Inde-
pendence, "[liet facts be submitted to a candid world."
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WOULD THE DISCLOSURE OF ANY OF THE FUNDS AUTHORIZED FOR THE INTELLIGENCE

ACTIVITIES OF THE UNITED STATES BE IN THE PUBLIC INTEREST?

(Views of Herbert L. Scoville, Jr., formerly Assistant Director for Scientific

Intelligence and Deputy Director for Research, CIA-1955-63.)
Although information on the funds authorized for the U.S. intelligence com-

munity and for the individual intelligence agencies of the U.S. Government pro-

vide only a very limited basis for evaluating the effectiveness of intelligence
operations. I still believe that it would be useful to make such information public.
It would at least provide the American people and its representatives in Congress
with an appreciation of the total cost of this important element of our national
security establishment. It could be used for comparison with the overall funds

allocated to other elements of the security program-such as armaments, military
manpower, foreign affairs, and arms control.

The authorization of publicly known funds for intelligence will for the first

time demonstrate that the American people and Its designated representatives
support the Government's Intelligence activities; at the present time with no

funds ever being disclosed, the claim can be made that such activities have no

public approval. Thus, the disclosure could strengthen the backing of intelligence
activities by the American people.

One bonus from the publication of the intelligence budget figures would be

the halt of uninformed speculation on the expenditures for intelligence. These
funds have, in recent years, become a symbol out of all proportion to their use-

fulness. Sometimes they are inflated and in others greatly underestimated. The

availability of official figures would halt a lot of such nonsense and remove the

uncalled-for aura that these figures have acquired. It would allow public at-

tention to be focused on much more worthwhile issues relative to U.S. intelli-
gence operations.

It would be a mistake, however, to give the impression that knowledge of

such funds will permit any sound determination of whether this or that intelli-
gence activity should be continued or stopped or whether the U.S. is getting
its money's worth from such operations. Meaningful evaluations would require
much more detailed data, since there is no easy way to equate the usefulness
of information with the cost of acquiring it. Proper oversight can only be ac-

complished by thorough and continuous analyses of the information acquired,
the methods, together with the costs involved in acquiring it, and the national
security needs. Obviously, such work cannot be done with publicly available
information and must be done by Congressional Committees with complete
access.

Based on my experience, within the intelligence community and in recent
years in the public sector, I am convinced that the disclosure of the overall
funds authorized for intelligence would not prejudice any important security
interest. The general values, and perhaps even the precise values, are already
available to foreign intelligence organizations. The overall sums tell little or
nothing about the nature of our intelligence operations. The Secretary of De-
fense's Annual Report has disclosed orders of magnitude more information on
intelligence sources and capabilities than could possibly be gleaned from the
overall budget figures. Congressional hearings, press conferences, and speeches
continuously supplement the information publicly available on military, foreign
affairs, and scientific developments. These in turn, provide a wealth of in-
formation of intelligence information, sources and methods.

I cannot agree with former CIA Director Colby's views that the annual varia-
tions in intelligence appropriations would provide significant additional in-
formation to that which is available from myriads of other sources. Intelligence
activities and budgets have grown to such an extent in the last couple of decades
that any new project could no longer be suddenly revealed by fluctuations in
annual annual budgets.
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In sum, my view is that the disclosure of the funds authorized for U.S.
intelligence activities or even for the individual intelligence agencies would
not have any significant effect on our security. Although it would only marginally
improve the ability of the public and the Congress to evaluate our intelligence
operations, such disclosure would provide the basis for at least a minimal under-
standing of the costs. When the authorizations are approved by the Congress,
there will be for the first time a proof of public support or the overall
intelligence activities of the U.S. Government.
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Dopanmenn of Political Sciec . Diret phon 322 2461

April 28, 1977

Senator William D. Hathaway, Chairman
Budget Authorization Subcommittee
Select Committee on Intelligence
U. S. Senate
Washington, D. C. 20510

Dear Senator Hathaway:

Enclosed is a brief statement I promised to send for

your Hearings on whether ingelligence budget sums should be
disclosed.

I regret I was unable to appear in person but I trust
my statement will be of some assistance in your Committee's
deliberations.

With best wishes,
r

Sincerely,

K, /h'v &%54 '
/-Harry Howe Ransom
Professor

HHR:erm

enclosure
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DISCLOSURE OF INTELLIGENCE BUDGETS

Written Statement of Dr. Harry Howe Ransom,
Professor of Political Science
Vanderbilt University

To: U. S. Senate Select Committee
on Intelligence, Hearings,
April 27-28, 1977
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My advice to the United States Senate, through this

Committee, is that the budget totals for the major agencies of

foreign intelligence should be publicly disclosed annually.

This recommendation is based upon the assumption that our

intelligence system has been in a crisis of legitimacy, begin-

ning in the fall of 1974 when it became widely known that

various units of the intelligence systems have been operating

not only outside the law, but in some cases in direct violation

of statutory prohibitions. I need not recount to this Committee

the abuses and misuses of intelligence agencies that have been

disclosed in sickening detail over the past three years.

If my assumption is valid, that Intelligence is in a

legitimacy crisis, then national security is in jeopardy.

Leaders of a system whose legitimacy is under a cloud, cannot

function effectively in their vital role of keeping decision

makers informed of significant events and trends in foreign

affairs. And the greatest threat to national security would be

a wrongly or ill-informed President of the United States.

Since the theme of my argument is legitimacy, let me

explain: I use the term in its simple definition. Institu-

tions are legitimate when they possess a quality of "oughtness

in the American political context, which must include the
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Constitution, statutory law, and the less concrete political and

moral ideals of our society. Our nation, by the way, cannot

long withstand the charge of hypocrisy when our leaders speak

out for "Human Rights" abroad while maintaining even a small

semblance of a police state at home.

Consensus, as well as Constitutions and statutes, can

convey legitimacy, yet a consensus that permanently defies law--

or the Constitution--can be deficient in legitimacy. I mean

by this that our nation can sometimes in time of all-out war

or other such emergency, tolerate a high degree of censorship

or secrecy for relatively short periods of time. But democracy

cannot survive a permanent condition of secret warfare, waged

through secret budgets, and absent the normal checks and balances

of our Constitutional system.

No less than the conservatively-oriented Rockefeller

Commission appointed by President Ford in 1975 to investigate

CIA's illegal domestic activities suggested that concealment of

the CIA budget may bein direct violation of the Constitution.

For the Constitution requires, without qualification or excep-

tions that a "regular statement" of expenditures of "all public

money" be published.

My argument is a simple one that intelligence agencies

that are funded in violation of the unqualified Constitutional
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principle'of budgetary disclosure cannot maintain their legi-

timacy over the long haul. I would further suggest that this

problem comes to taint congress as well. For Congress, in

participating in the deception required for secret budgets,

comes to share in the illegitimacy of the system. This occurs

when Congress allows various parts of the budget which are

used for "cover" or deception to become contaminated by secrecy.

This means that Congress, in effect, is lied to annually and

in the process the people are lied to by those, from the Presi-

dent down, who present budgets to Congress, and who appropriate

money under false labels.

A government based upon deliberate, routine, annual

lies cannot long survive with basic democratic values intact.

I will concede there may be some intelligence risks in

meeting the disclosure requirements of the Constitution. -But

I urge the Senate to make the most careful calculation of risks

and benefits. I believe the costs of too much secrecy are

greater than the alleged national security benefits. Please

keep in mind that national security should have no other purpose

than to preserve American democratic values.
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tion could be enforced by mandamus;
that taxpayer had standing to maintain
action; and that complaint, although
grounded solely on the mandamus stat-
ute, fell within, terms of statute requir-
ing that application for injunction re-
straining enforcement of any act of Con-
gress not be granted unless. heard by
three-judge court. . - -

- Order vacated and cause remanded..
Adams, Circuit Judge, filed dissent-

ing opinion joined in by Aldisert and
Hunter, Circuit Judges.

William B. RICHARDSON, Appellant,
V.

UNITED STATES of America et al.
No. 19277.

United States Court of Appeals,
Third Circuit.

Argued June 25, 1971.
Submitted En Banc May 11, 1972.

Decided July 20, 1972.

Action by taxpayer seeking writ of
mandamus to compel Secretary of Treas-
ury to publish an accounting of the re-
ceipts and expenditures of the CIA and
to enjoin any further publication of Gov-
er'ment's consolidated statement which
did not reflect them. The United States
District Court for the Western District
of Pennsylvania, Joseph P. Willson, J.,
denied application for three-judge court
and dismissed the complaint on grounds
of\standing and justiciability and tax-
payer appealed. The Court of Appeals,
Max Rosenn, Circuit Judge, held that
duty oi Secretary of Treasury arising
under statute directing him annually to
lay before Congress a statement desig-
nating amount of receipts and expendi-
tures by each separate head of appropria-

1. Judgment =570(9)
Dismissal of suit by taxpayer chal-

lenging CIA's accounting because tax-
payer failed to show the matter in con-
troversy exceeded the value of $10,000,
did not bar taxpayer from raising merits
on action for writ of mandamus to com-
pel Secretary of Treasury to publish an
accounting of the receipts and expendi-
tures of the CIA. 28 U.S.C.A. §§ 1291,
1331.

2. United States t91%
Taxpayer seeking to compel Secre-

tary of Treasury to make public account-
ing of receipts and expenditures of the
CIA could not predicate jurisdiction up-
on statute authorizing civil action
against United States on claim not ex-
ceeding $10,000 in amount where tax-
payer alleged no monetary damages. 28
U.S.C.A. § 1346(a), (2)..

. United States C9l1%
Statute providing for judicial review

of actions of administrative agencies
could not form basis for jurisdiction of
suit by taxpayer seeking to compel Sec-.
retary of Treasury to publish accounting
of receipts and expenditures of the CIA.
5 U.S.C.A. §§ 701-704.

4. Records t14
Statute requiring administrative

agencies to make records available to
public information did not apply to suit
by taxpayer seeking to compel Secretary
of Treasury to publish an accounting of
the receipts and expenditures of the CIA.
5 U.S.C.A. § 552(a) (3j), (b) (3).

90-784 0 - 77 - 29
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RICHARDSON v.
Cite as 405 F.

5. Mandamus -27
An act is ministerial within contem-

plation of mandamus statute only when
its performance is positively commanded
and so plainly prescribed as to be free
from doubt. 28 U.S.C.A. § 1361.

- Mandamus en3(1)
To be entitled to relief under the

mandamus statute, plaintiff must 'have
'exhausted all other available means of
relief. 28 U.S.C.A. § 1361.

7. Mandamus 212
For purpose of determining whether

mandamus will lie against him in the fed-
eral courts, an officer of the Government
cannot deprive the court of jurisdiction
to compel performance of an otherwise
clear statutory duty by invoking the au-
thority of what is challenged as an un-
constitutional law. 28 U.S.C.A. § 1361.

8. Officers C-110
Statutes e='63

If a law is unconstitutional, it is
void and of no effect, and it cannot alter
an otherwise valid obligation of a gov-
ernmental officer to a citizen.

9. Mandamus C82
In suit by taxpayer for writ of man-

damus to compel Secretary of Treasury
to publish accounting of receipts and ex-
penditures of the CIA, Government could
not rely on the CIA statute which was
challenged as repugnant to the Constitu-
tion to preclude jurisdiction of the man-
damus action. U.S.C.A.Const. art. 1, §§
8, 9, cl. 7; Accounting and Auditing Act
of 1950, § 114(a), 31 U.S.C.A. § 66b(a)
and §§ 696, 1029; Central Intelligence
Agency Act of 1949, §§ 1 et seq., 6(a), 7,
50 U.S.C.A. §§ 403a et seq., 403f(a),
403g. . - -

10. Mandamus =73()- ':
United States S44

* In fulfilling duty of Secretary of.
Treasury arising under statute requiring
him annually to-lay before Congress a
statement of receipts and expenditures
by each separate head of appropriation,
the Secretary had no discretion and
mandamus- was 'appropriate to compel
performance of that duty. 31 U.S.C.A. §
1029.

UNITED STATES 845
2d 544 (1972)

11. United States S44
Duty of Secretary of Treasury an-

nually to lay before Congress a state-
ment of receipts and expenditures of all
public monies runs not only to the Presi-
dent and the Congress, but also to the
public at'large. Accounting and Audit-
ing Act of 1950, § 114(a), 31 U.S.C.A.
§ 66b(a) and § 1029;, U.S.C.A.Const. art.
1, § 9, l. 7.

12. Mandamus e10-
Mandamus should be construed lib-'

erally in cases charging a violation of a-
constitutional right. 28 U.S.C.A. § 1361.-

13. Courts C-300
When a plaintiff does not have a

stake in the outcome of the litigation.
to assure a sufficient adverseness in the
proceedings to make it a true "case" or
"controversy," federal court has no ju-
risdiction to entertain his request. U.S.
C.A.Const. art. 3, § 2.

14. United States 091%
Test to ascertain whether taxpayer

has requisite adversary interest to chal-
lenge government activity is whether
there is a nexus between his status as a
taxpayer and the challenged activity to
give him a personal stake in the action
and whether his claim relates to a spe-
cific constitutional prohibition so that
the issues may be sharpened and focused
sufficiently for proper judicial resolu-
tion.

15. Constitutional Law e42
Mandamus 0-23(2)
Taxpayer seeking writ of mandamus

to compel Secretary of Treasury to pub-
lish an accounting of the receipts and
expenditures of the CIA and arguing
that he had a right under the Constitu-
tion to "a regular statement and ac-
count". but that he was being deprived
of that right because of government's
adherence to the allegedly unconstitu-
tional CIA statute had sufficient per-
sonal stake in the litigation to have
standing to maintain action. Account-
ing and Auditing Act of 1950, § 114(a),
31 U.S.C.A. § 66b(a) and § 1029; U.S.
C.A.Const. art. 1, § 9, cl. 7.
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16. Constitutional Law 242
Nexus between a taxpayer and

allegedly unconstitutional act need i
always be the appropriation and I
spending of his money for an inva
purpose; the personal stake which- c
fers standing on taxpayer to maint,
action may come from any-injury in f
even if it is not directly economic
nature. U.S.C.A.Const. art. 3, §-2.
17. Coturts G101 -

Three-judge court statute was
acted as a protective device to shield gc
ernment from suits which might disru
its operations; it was not intended I
the convenience of the plaintiff. 28 U
C.A. § 2282.

18 Courts -101
Action by taxpayer to compel So

retary of Treasury to publish accounti:
of receipts and expenditures of the C]
and to enjoin any further publication
Government's consolidated stateme
which did not reflect them, and challen
ing constitutionality of CIA statute, f
within terms of three-judge court st.
ute even though action was based on t
mandamus statute. 28 U.S.C.A. §§ 136
2282; Central Intelligence Agency A
of 1949, §§. 1. et sem., 6(a), 7, 50 U.
C.A. §§ 403a et seq., 403f(a), 403g.

19. Mandamus C186
Mandamus, when disobeyed. is pu

ishable by contempt

20. Courts C-101
. - ' Whether issue sought to be pr

sented to three-judge court is insubsta
tial must be determined by the alleg
tions. of the bill of complaint. 28 U.
C.A. § 2282.

2L Courts C101
No question for a three-judge cou

exists if the allegations of the complai:
reveal that the question may be plain
insubstantial, either because it is obN
ously without merit, or because its u:
soundness so clearly results from prev
ous decisions as to foreclose the subje
and leave no room for the inference th.
the question sought to be raised can I

the subject of controversy. 28 U.S.C.A.
an § 2282.
lot .

;he 22. Courts <101.
lid Question of constitutionality of CIA
on statute, as presented in suit by taxpayer
Iid. for writ of mandamus to compel Secre-
act' tary of Treasury to publish accounting&
in of-receipts and expenditures of the CIA,

was not insubstantial and was proper for
three-judge court. Central Intelligence
Agency Act of 1949, § 1 et seq., 50 U.S.

en- C'A. § 403a et seq.; 28 U.S.C.A. §§ 1361,
ov- 2282.

pt 2. Courts C-101
:or - Issue whether question posed by tax-
.S. payer seeking writ of mandamus to com-

pel Secretary of Treasury to publish an
accounting of receipts and expenditures

Xc of the CIA and challenging constitution-
ng ality of CIA statute was not justiciable
[A because it was barred by the political
of question doctrine, being intertwined with
nt the merit of the case,. would be left for
g development at hearing before three-
ell judge court. Central Intelligence Agen-
at. cy Act of 1949, § 1 et seq., 50 U.S.C.A.
he § 403 et seq.; 28 U.S.C.A. §§ 1361, 2282.
61,
.ct
S. William B. Richardson, pro se.

John F. Dienelt, Department of Jus-
tice, Washington, D. C., for appellees.

Argued June 25,.1971. :
Before VAN DUSEN and MAX

ROSENN. Circuit Judges, and KRAFT.
District Judge.'

re- Submitted En Banc May 11,. 1972.:
in- Present SEITZ, Chief Judge, VAN.
a- DUSEN, ALDISERT, ADAMS, GIB-
.S BONS, MAX ROSENN, JAMES RO-

SEN, and HUNTER, Circuit Judges, and
KRAFT, District Judge. .

rt
nt OPINION OF THE COURT
ly

MAX ROSENN, Circuit Judge.
m- [1] In contrast to the case frequent-
vi- ly heard on appeal, in which the Govern-
ct ment seeks an accounting from the tax-
at payer, here it is' the taxpayer who
be seeks an accounting from the Govern-
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RICHARDSON v. UNfITED STATES 847
Cite as 465 F.2d 84 (1972)

ment. Appellant, acting in propra an accounting of the receipts and ex-
persona, complained that the Gov- penditures of the CIA and to enjoin any
ernment's consolidated statement, en- further publication of the Combined
titled "Combined Statement of Receipts, Statement which did not reflect them.
Expenditures and Balances of the United His application for a three judge court
States Government," fails to show monies was denied by the district court which
-received and expended by the Central In- subsequently dismissed the complaint on
telligence Agency (CIA). He alleged grounds of standing and justiciability.'
that the Central Intelligence Agency Act
relieving the Secretary of .the Treasury We will vacate the order and remand.
from publishing such figures was repug- After oral. argument, this court
nant to the Constitution and void. He deemed the issues raised by the case of
sought a writ of mandamus to compel sufficient importance to necessitate the
the Secretary of the Treasury to publish appointment of amicus curiae, Professor

l. The procedural history of this case is con- to be disposed of by the single judge

fused. 'Appellant filed hie complaint on district court to which the case had been
- January 8, 1970. Only eight days later assigned after denial of the three judge

his request for a three judge court was court. Cancel v. Wyman, 441 F.2d 553
:denied, and the case. was ordered set (2d Cir. 1971); Lyons v. Davoren, 402i,
down for assignment in the usual manner.- - F.2d 890 [1st Cir. 1968). cert. denied, -

rsing hindsight, we can now see that the 393 U.S. 1081, 89 S.Ct. 86121 LEd.2d

order of January 16, 1970, which presum- 774 (1969). This case is in between those
ably was based on a finding that there two poles in that all parties believed there
was no substantial constitutional question, wias further business for the district court,

Majuri v. United States, 431 F.2d 469. even though it is difficult for us to under-
472-473 (3d Cir.), cert. denied, 400 U.S. stand the basis for such a conclusion. -In

943, 91 S.Ct. 245, 27 L.Ed.2d 248 (1970), these circumstances we consider the order

'largely determined appellant's case and of January 16 interlocutory and not a
made any further relevant litigation on final appealable order under 28 U.S.C. I

the merits unlikely. Donovan v. Hayden 1291, and that the appeal from the or-

Stone, Inc., 434 F.2d 619 (6th Cir. 1970). der of June 16 properly raises the ques-
However, neither party nor the district tion of the denial of the three judge court.
judge so construed the action. On March Sackett v. Beaman, 399 F.2d 884, 889 n.

20, the Government filed a motion to dis- 6 19th Cir. 1968). In any case. we note v

miss and on April 22 filed a motion to de- that a single judge court's actions after
ny convening a three judge court. On an improper denial of a three judge court

April 27 another district judge directed are of no effect, for they are taken with-
plaintiff to file a brief on the questions out jurisdiction. Lyons v. Davoren. v

of dismissal and a three judge court, and supra, 402 F.2d at 892. Therefore, even

on May 19, appellant filed a motion to though appellant did not raise the ques-

convene a three judge court. On June tion of the propriety of the denial of the

15 the hearing was held and on June 16 three judge court at an earlier stage, he
appellant's case was dismissed. A time- can still raise the question here because
ly appeal was taken from that action. it goes to the jurisdiction of the single

The January 16 order might have been judge court to enter its order of dismissal. i

appealable if it: (1) foreclosed future Appellant brought an earlier suit chal-

litigation and put him out. of court, Idle-. lenging the CIA's accounting, alleging ju-

wild Bon Voyage Liquor Corp. v. Rohan, risdiction under 28 U.S.C. i 1331. That
-289 F.2d 426, 428 (2d Cir. 1961), modified suit was dismissed because he failed to
on other grounds sub nom. Idlewild Bon- show-the matter in controversy exceeded

.Toyage Liquor Corp. v. Epstein, 370 U.S. - tbe value of $10.000. Richardson -v.- -

:13. 715 n ..2_82 SCt. 1294. Sokol, 409F2d3(3dCir.1969),cert1:de-..,-
2d 794. (1962); 12) denied a preliminary . nied, 396 U.S. 949, 90 S.Ct. 379, 24 LEd.-'--

injunction, Majuri v. United States, .:- ^-2d8.253 -T1969). -Because that decisdoii
supra, or 431 dismissed the action at the : . was jurisdictional be' is not -barred from:'.
same time. Jones v. Branigin, 433 F.2d 'raising -the merits in this action. Etten

576.' 579 (6th Cir. 1970), cert. deniedL v. Lovell Manufacturing Company, 225 F.

Jones v. Sullivan, 401 U.S. 977, 91 S.Ct. 2d 844. 846 (3d Cir. 1955), cert. denied,.
1205, 28 L.Ed.2d 327 (1971). That or- 350 U.S. 966, 76 S.OL 435, 100 L.E6 -

der would clearly not have' been appeal- -839 (1956). 1B Moore's Federal Practice--
able if there were other claims that had ¶ 0.405 [5].
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Ralph S. Spritzer of the University of
Pennsylvania Law School, formerly Act-
ing Solicitor General of the United
States. He has submitted a thoughtful
brief to which all parties have responded.

THE CONSTITUTIONAL AND
STATUTORY CONTEXT

Because appellant sought to challenge
the system by which the Federal Govern-
ment accounts for funds spent by the
Central Intelligence Agency, a brief ex-
planation of that system is necessary to
put his action in appropriate context.

The Federal Government's spending
powers, enumerated in article I. section
8 of the Constitution, are regulated by
article I, section 9, clause 7, which pro-
vides:

No Money shall- be drawn from the
Treasury, but in Consequence of Ap-
propriations made by Law; and a reg-
ular Statement and Account of the Re-
ceipts and Expenditures of all public
Money shall be published from time to
time.

In accordance with this mandate, all
federal agencies except the CIA receive
an annual specific appropriation from
the Congress. 31 U.S.C. § 696. The
Secretary of the Treasury then prepares
an annual statement by "head of ap-
propriation" for the use of the EFxecu-
tive, the Congress and the public reflect-
ing how much each agency has spent
during the previous fiscal year. 31 U.
S.C §§ .66b(a), 1029. Since there is no
specific appropriation for the CIA, its
receipts and expenditures are not listed
in the document. .

The Central Intelligence Agency Act
of 1949, 63 Stat. 208, 50 U.S.C. § 403a
et seq. (1970), established a unique pro-
cedure for funding the CIA. Section
403f(a) permits the CIA to transfer and
receive funds from. other agencies with
the approval of the Bureau of the Bud-
get (now Office of Management and
Budget) "without regard to any provi-
sions of law limiting or prohibiting
transfers between appropriations." Once
the money has been spent, the CIA need

not disclose its functions or personnel,
50 U.S.C. § 403g, and:

[t]he sums made available to the
Agency may be expended without re-
gard to the provisions of law and reg-
ulations relating to the expenditure of
Government funds; and for objects
of a confidential extraordinary, or
emergency nature, such expenditures
to be accounted for solely on the cer-
tificate of the Director and every
such certificate shall be deemed a suf-

~ ficient voucher for the amount therein
certified. 50 U.S.C. § 403j(b).
This procedure creates a two-step sys-

tem for disbursement of the Treasury's
monies to the CIA. First, Congress ap-
propriates money to some other agency,
and then that agency transfers the funds
to the CIA. The only accurate account-
ing for the funds is the certificate ren-
dered by the Director of the CIA, but it
does not appear that this certificate or
its contents are made available to the
public. Presumably the money actually
spent is reflected in the Treasury De-
partment's annual statement as a dis-
bursement by the original agency to
which Congress made the appropriation,
although it may not be reflected at all.

Appellant Richardson, a citizen and
taxpayer residing in Greensburg, Penn-
sylvania, wrote the Treasury Depart-
ment, inquiring about the annual expend-
itures of the CIA. He was informed
by defendant Sokol, the Treasury officer
in charge of the publication of the an-
nual statement, that the Treasury De-
partment did not receive information on
the CIA because of the congressional de-
termination. that such information should
not be made public. He further stated
that neither he nor the defendant Sec-
retary of the Treasury had access to the
information appellant desired. There
was no further administrative relief
available.

Appellant then brought this action al-
leging that the appellees have a constitu-
tional and statutory. obligation to set
forth an accurate accounting of the
expenditures of the United States. He
contended that the Central 'Intelligence
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Agency Act of 1949, which creates an
exception for the CIA, is repugnant to
the Constitution because its prohibition
against reporting the CIA's expenditures
contravenes the mandate of article 1, sec-
tion 9, clause 7. .He asked that a three
'judge court be convened to determine the
constitutionality of the Central Intelli-
gence Agency Act, and that a mandamus
issue against the defendants requiring
them to publish a financial statement
which complies with the commands of
the Constitution and the remaining acts
of Congress. .

Appellant also alleged that the consti-
tutional duty to provide a regular ac-
-count -of receipts and expenditures of

--public money is one owed to the citizen
and taxpayer, for its obvious design is
to provide members of the electorate with
information lying at the core of public
accountability in a democratic society.

JURISDICTION

[2-4) Appellant alleges several
grounds for jurisdiction, only one of
which is proper. 2 It is the relatively
new Mandamus and Venue Act, 28 U.S.
C.A. § 1361, which states:

The district courts shall have original
jurisdiction of any action in the na-
ture of mandamus to compel an offi-
cer or employee of the United States
or any agency thereof to perform a
duty owed to the plaintiff.

[5, 6] The legislative history of the
mandamus statute -reveals that the stat-

2. None of the other bases of jurisdiction
appellant alleges are applicable. Appel.
lant may not predicate jurisdiction upon
28 U.S.C. 5 1346(a) (2) since be has
alleged no monetary damages. .'Blanc v. .
United States, 244 P.2d 708 (2d Cir.) -
cert. denied, 355 U.S. 874, 78 S.Ct. 126,2
L.Ed.2d 79 (1957); Universal Transistor

"Products Corp. v. United States, 214 F-
: Supp. 486 (E.D.N.Y., 1963); nor can 5
-- S.C. *j 701-704 form a bases forjuries-

. diction, since this circuit has held that the
statute is not jurisdictional. Zimmerman
v. United States, 422 F.2d 326 (3d Cir.),
cert, denied, 399 U.S. 911, 90 S.Ct. 2200,
26 L.Ed.2d 565 (1970), and cases cited
therein. Finally, 5 U.S.C. § 552(a) (3)

465 F.2-54
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ute's construction turns upon tradition-
al mandamus law. Davis, Administra-
tive -Law Treatise (1970 Supplement) §
23.10. In order for mandamus to issue,
a plaintiff must allege that an officer of
the Government owes him a legal duty
which is a specific, plain ministerial act
"devoid of the exercise of judgment or
discretion." Clackamas County, Or. v
McKay, 94 U.S.App.D.C. 108, 219 F.2d
479, 489 (1954). ICC v. New York. New
Haven & Hartford R. R., 287 U.S. 178,
204, 53 S.Ct. 106, 77 L.Ed. 248 (1932),-
Wilbur v. United States ex rel. Kadrie,
281 U.S. 206, 218, 50 S.Ct. 320, 74 L.Ed.
.809 (1930), United States v. Walker, 409
F.2d 477, 481 (9th Cir. 1969). An-act
is ministerial only.when its performance
is. positively commanded and so plainly
prescribed as to be free from' doubt.
United States v. Walker, supra. Addi-
tionally, plaintiff must have exhausted all
other available means of relief. Carter
v. Seamans, 411 F.2d 767, 773 (5th Cir.
1969) cert. denied, 397 U.S. 941, 90 S.Ct.
953, 25 L.Ed.2d 121 (1970).

What is the nature of the duty which
appellant charges was breached? The
duty alleged here arises under article I,
section 9, clause 7 as implemented by the
Congress under 31 U.S.C. §§ 66b(a) and
1029.3 Appellant's position is that save
for the existence of the Central Intelli-
gence Agency Act, Congress would be
required to appropriate money specifical-
ly for the CIA, and the Secretary of the
Treasury would be required to give an
accounting to the President, the Congress

does not apply to "matters that are
(3) specifically exempted from

disclosure by statute. 5
U.S.C. i 552(b) (3).

1 31. U.S.C. . 1029 in pertinent part
stantes- "It shall be.the duty of the Sec- -
-retary of the Treasury annually to lay -
, before Congress, .. . .; -an accurate, -
combined statement of the receipts and
expenditures during the last preceding '- -
fiscal year of all public moneys,
designating the amount of the receipts,
whenever practicable, by ports, district,:.
and States, and the expenditures by each
separate head of appropriation."

RICHARDSON v. UNITED STATES
Cite as 465 F.2d s44 (1972)
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and the public for that agency's expend-
itures by that head of appropriation, as
mandated by 31 U.S.C. § 1029.

The Government argues that no spe-
cific duty exists because the Congress
has, by the Central Intelligence Agency
Act,. relieved the Secretary of the-Treas-
ury of the obligation to publish a state-
ment pertaining to funds received and-
expended by the CIA. It also contends
the Secretary cannot be under such an
obligation because he does not possess
the CIA's accounts.4

[7,8] We do not decide the constitu-
tionality of the Central Intelligence
Agency Act. However, for the purpose
of determining whether mandamus will
lie against him in the federal courts, an
officer of the Government cannot de-
prive the court of jurisdiction to compel
performance of an otherwise clear stat-
utory duty by invoking the authority of
what is challenged as an unconstitutional
law. In re Ayers, 123 U.S. 443, 506, 8
S.Ct. 164, 31 L.Ed. 216 (1887); Board
of Liquidation v. McComb, 92 U.S. 531,
541, 23 L.Ed. 623 (1875); National As-
sociation of Government Employees v.
White, 135 U.S.App.D.C. 290, 418 F.2d
1126, 1129 (1969); cf. Larson v. Domes-
tic and Foreign Commerce Corp., 337 U.
S. 682, 701-702, 69 S.Ct. 1457, 93 L.Ed.
1628 (1949). As a practical matter, this
rule avoids the multiplicitous litigation
that would arise if a party were first re-
quired to litigate the constitutionality of
a statute in a separate action and then
later secure specific relief in another
proceeding by mandamus. More impor-
tantly, if a law is unconstitutional; it is
void and of no effect, and it cannot alter

.4. On remand, appeuant may wish to con-
sider whether any additional party shouldl
be added as a defendant.

5. When George Mason proposed- the
amendment that ultimately became the
part of article 1, section 9, clause 7 re-
quiring the publication of a regular state-
ment of receipts and expenditures, the
only debate concerned the proper extent
of the Government's obligation. At least
inferentially, everyone seemed agreed on
the need for some such statement. 2 Far-

an otherwise valid obligation of a gov-
ernmental officer to a citizen. To per-
mit a defense based upon an unconstitu-
tional law would prevent a plaintiff, such
as appellant, from using the mandamus
rejomedy to enforce his rights even though
the' Government has not otherwise shown
the court a valid reason to deny the re-
lief demanded. Such a defense would"
have the effect of sustaining the very
statute which the court is asked to strike
as unconstitutional.

[9] Therefore, the Government may
not rely on the CIA Statute to preclude
jurisdiction of this mandamus action.

[101 Except for the CIA Statute, the
Secretary of the Treasury is under a
clear command of Congress to account
for all monies as they are actually ex-
pended by the different federal agencies.
In fulfilling that duty, he has no discre-
tion. 31 U.S.C. § 1029.

[11] Nor are we persuaded by the
Government's argument that the duty of
the Secretary of the Treasury is not spe-
fically owed to the appellant. The de-
bates at the Constitutional convention in
1787 and the state ratifying conventions
reveal that those who proposed the pres-
ent language of the clause believed that
the citizenry should receive some form of
accounting from the Government. 5 The
use of the word "published" in article 1,
section 9, clause 7 emphasizes that inten-
tion. Article 11, section 3 requires the
President "from time to time [to] give to
the Congress Information on the State of
the Union," and presumably the Fram-
ers could have utilized the same informal
procedure with regard to the accounting
if they had so wished. Instead, they

rand, The Records of the Constitutional
Convention (192T ed.) 618-19. A yea?
later during the Virginia Convention
called to ratify the Constitution Mason
and Madison defended the clause as the
only way to assure some satisfactory re-
porting to the public. 3 Farrand 326
The same position was urged by James
McHenry, a delegate to the Constitution-
al Convention, in the Maryland House of
Delegates when they voted on ratifica-
tion. 3 Farrand 149-50.
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chose to have the statement "published,"
indicating that they wanted it to be
more permanent and widely-circulated
than the President's message. The con-
notation must be that the statement was
for the benefit and education of the
public as well as coordinate branches of
the Government.'

This constitutional obligation to ac-
count to the public is supported by the
Congressional enactment of 31 U:S.C. §
66b(a), which provides:

The Secretary of the Treasury shall
prepare such reports for the informa-
tion of the President, the Congress,
and the public as will present the re-
sults of the financial operations of the
Government.. . . (emphasis sup-
plied).

In furtherance of this general duty, Con-
gress enacted 31 U.S.C. §§ 1027-1030,6
which provide for various specific re-
ports, including the Combined Statement
of Receipts and Expenditures provided
for in Section 1029.

Thus Congress' own language indi-
cates that the Secretary's duty to present
financial reports runs not only to the
President and the Congress, but also
to the public at large. If these reports
are misleading and inadequate, there is
no reason why Richardson, as a taxpay-
er, should not be able to require the ap-
propriate executive officer to perform
his Ibligations. .The right of the tax-
payer to receive reasonably complete re-
ports of governmental expenditures is
within the "zone of interest~s)
protected . . . by the statute
in question" and one for which he may
suffer a cognizable injury. Association
of' Data Processing Service Organiza-
tions, Inc. v. Camp, 397 U.S. 150, 153,

6. 31 U.S.C. J 102&. dealing with the Post"
Office Department, was repealed August
12, 1970.

6A. In the normal procedure, once a dis-
trict judge concludes that a three-judge
court should be convened, it would appro-
priately consider, inter alia, the issue of
standing. Since one of the grounds, how-
ever, for the dismissal of the case by the
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90 S.Ct. 827, 830, 25 L.Ed.2d 184 (1970);
accord, Barlow v. Collins, 397 U.S. 169,
90 S.Ct. 832, 25 L.Ed.2d 192 (1970).

Finally, appellant has exhausted his
avenues for administrative relief, he has
no other remedy, and his only recourse
now is judicial redress.

[12] Appellant's case meets all the
considerations required for mandamus.
While mandamus should be construed
liberally in cases charging a violation of A
a constitutional right, of. Fifth Avenue .'
Peace Parade Committee v. Hoover, 327
F.Supp. 238, 243 (S.D.N.Y.1971), even
under principles of strict construction
appellant has set forth a clear duty owed
to him by the Secretary of the Treasury.

STANDING

[13] The appellant must also have
sufficient standing in order to invoke
the jurisdiction of a federal court.aA
Article III, section 2 limits the judicial
power of federal courts to consideration
of "cases" or "controversies." Associa-
tion of Data Processing Service Organi-
zations, Inc. v. Camp, supra, 397 U.S. at
151, 90 S.Ct. 827, Flast v. Cohen, 392
U.S. 83, 101-102, 88 S.Ct. 1942, 20 L.Ed.
2d 947 (1968). When a plaintiff does
not have a stake in the outcome of the
litigation to assure a sufficient adverse-
ness in the proceedings to make it a true
"case" or "controversy," we have no ju-
risdiction to entertain his request.
Flast v. Cohen, supra, at 101-102, 88 S.
Ct. 1942.

(14] Flast established a two prong
test to ascertain whether a plaintiff,
such as appellant, who is a taxpayer,
has the requisite adversary interest:
(1) the plaintiff must establish a nexus
between his status as a taxpayer and

district court was the lack of standing.
that issue is properly before us on this
appeal and, in the interest of judicial ef- --
ficiency, a disposition of it may avoid
the necessity of additional appeals to this
court. See Port of New York Authority
v. United States, 451 F.2d 783, 785, n. 4
(2d Cir. 1971), Crossen v. Breckenridge,
446 F.2d 833, 838 (6th Cir. 1971).

RICHARDSON v. UNITED STATES
Cite as 445 F.2d 844 (1972)
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the challenged Government activity to
give him a personal stake in the action;
and (2) his claim must relate to a spe-
cific constitutional prohibition so that
the issues may be sharpened and focused
sufficiently for proper judicial resolu-
tion.

Although the district court did not
specify its reasons for finding that ap-
pellant lacked standing, we assume that
it applied Flast and found his case de-
ficient thereunder. We cannot agree.

The decision in Flast breached the ab-
solute barrier to taxpayer suits erected
by an earlier Supreme Court decision.
Frothingham v. Mellon, 262 U.S. 447, 43
S.Ct. 597, 67 L.Ed. 1078 (1923). Froth-
ingham absolutely barred a taxpayer
from objecting to a Government spend-
ing program as a violation of the tenth
amendment and the due process clause
of the fifth amendment, on the theory
that taxpayer was affected by the law
only to the extent that the public in gen-
eral was affected by increased taxes.
Id., at 487, 43 S.Ct. 597. The Court
feared a contrary decision would have
opened the floodgates of litigation, and
would have permitted people to litigate
issues even though they did not have an
adequate incentive for a vigorous prose-
cution because of the miniscule and re-
mote nature of their interests. Id.

Flast did not completely overrule
Frothingham. Chief Justice Warren's
decision distinguished the' latter case on
the ground that a taxpayer could not
properly object under the due process
clause to general increases in his tax
bill, but a taxpayer could object to any
program provided under article I, sec-
tion 8 that exceeded specific constitu-
tional limitations on the taxing and
spending powers of Congress. The
Chief Justice believed that:

Under such circumstances, we feel con-
fident that the questions will be fram-
ed with the necessary specificity, that
the issues will be contested with the

7. Velvel v. Nixon. 415 F2d 236, 239 (loth
Cir. 1969), cert. denied, 396 U.S. 1042. 90
S.Ct. 684, 24 L.Ed.2d 686 (1970), held
that a plaintiff had no standing to chal-

necessary adverseness and that the liti-
gation will be pursued with the neces-
sary vigor to assure that the constitu-
tional challenge will-be made in a form
traditionally thought to be capable of
judicial resolution. We lack that con-
fidence in cases such as Frothingham
where a taxpayer seeks to employ a
federal court as a forum in which to-
air his generalized grievances about
the conduct of government or the al-
location of power in the Federal Sys-
tem.
392 U.S. at 106, 88 S.Ct. at 1955.
[153 A taxpayer could object to such

outlays because there was a sufficient
link between his status as a taxpayer
and the act to assure a personal stake in'
the outcome of the controversy. That
stake would provide " 'the concrete ad-
verseness which sharpens the presenta-
tion of issues upon which the court so
largely depends for illumination of diffi-
cult constitutional questions.' Baker v.
Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 7
L.Ed.2d 663 (1962)." 392 U.S. at 99,
88 S.Ct. at 1952. Although the connec-
tion in Flast is concededly different
from the one at issue here, both taxpay-
ers have sufficient personal stake in the
litigation. Plaintiffs in Flast contended
they were being taxed to support an un-
constitutional program that was in viola-
tion of the first amendment's establish-
ment clause. Appellant argues that he
has a right under the Constitution to 'a
Regular Statement and Account," but
that he is being deprived of that right
because of the Government's adherence
to the allegedly unconstitutional Central
Intelligence Agency Act.

The Government argues that Flast
must be limited to challenges to appro-
priations. That view attempts to con-
fine the case to its facts without regard
to its reasoning. Flast is concerned
with adverseness and specificity of is-
sues for "standing," not spending per
se.7

lenge expenditures for the Vietnam WVar.
They reasoned that Flast permitted chal-
lenges only to spending under the "gen-
eral welfare" clause of article I, section
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. Even under the Government's argu-
'ment, appellant's claim is still sufficient
because it is integrally related to the ap-
propriations process and the taxpayer's
ability to challenge those appropriations.

:Although Flast recognizes standing of a
taxpayer to challenge expenditures, how
can a taxpayer make that challenge un-

: less he knows how the money is being
'spent? Without accurate official infor-
mation concerning the amount and pur-
pose of the expenditures, there could be
uo basis for a taxpayer suit. It would
be inconsistent to affirm the viability
.of taxpayers' suits on the one hand but
take away a necessary precondition for
those suits on the other.8

[16] The Government's position is not
.-sound to us and we must reject it. We
believe that the nexus between a taxpay-
er and an allegedly unconstitutional act
need not always be the appropriation and
the spending of his money for an invalid
purpose. The personal stake may come
from any injury in fact even if it is not
directly economic in nature. Associa-
tion of Data Processing Service Organi-
zations, Inc. v. Camp, supra, 397 U.S.
at 154, 90 S.Ct. 827, 25 L.Ed.2d 184. A

:responsible and intelligent taxpayer and
citizen, of course, wants to know how
!his tax money is being spent. Without
'this information he cannot intelligently
follow the actions of the Congress or of
the Executive. Nor can he properly ful-
;fill his obligations as a member of the
electorate. The Framers of the Consti-
,tution deemed fiscal information essen-
ktial if the electorate was to exercise any

! s and not to exercises under the specific
enumerated powers, such as the right to
provide for Armies and a Navy. We fail
to see anything in Flast which requires
a limitation of taxpayer suits to the gen-
eral welfare elause. Suits challenging ex-
ercises of specific powers tan certainly
have the adverseness required, and there
is nothing more in the Flast opinion which
evinces a limitation of the taxpayer suit
to certain types of subject matter.

B. The interest of a citizen to compel dis-
closure of this information without refer-
ence to his taxpayer's status might be an
acceptable basis for this challenge. Atlee
v. Laird, 339 F.Supp. 1347 (E.D.Pa.

UNITED STATES 853
.2d 844 (1972)

control over its representatives and meet
their new responsibilities as citizens of
the Republic; 9 and they mandated pub-
lication, although stated in general
terms, of the Government's receipts and
expenditures. Whatever the ultimate
scope and extent of that obligation, its
elimination generates a sufficient, ad-
verse interest in a taxpayer.

In the second prong of the.Flast test.
the Court inquired whether there was a
specific section in the Constitution which
operated to limit the Congress' taxing
and spending powers. It noted that
whether there are limitations other than
the establishment clause would have to
be decided by future litigation. 392 U.
S. at 105, 88 S.Ct. 1942. Appellant's
claim raises such a limitation. While
article I, section 9, clause 7 is procedural
in nature, and while the establishment
clause is substantive in nature, both are
nonetheless limitations on the taxing
and spending power. It would be diffi-
cult to fashion a requirement more clear-
ly conveying the framers' intention to
regularize expenditures and to require
public accountability.

Article I, section 9, clause 7 relates ex-
clusively to the taxpayer's interest in the
expenditure of public monies. It is un-
like the due process clause of the fifth
amendment and the tenth amendment,
raised in Frothingham, which are de-
signed to check a much broader range
of possible abuses of power. Appellant
does not raise any generalized complaints
about the operation of his Government.
He does not even complain that the CIA

1972); Reservists Committee to Stop
War v. Laird. 323 F.Supp. 833. 840 (D.D.
C.1971). But we need not decide that is-
sue. Whatever the interest of a citizen in
knowing where. his Government has spent
its money, the interest of a taxpayer in
knowing where his money has gone is
more compelling and direct. Chief Judge
Seitz is of the opinion that this plaintiff
does not have standing as a taxpayer.
gee. Flast v. Cohen, 392 U.S. 83, 88 S.Ct.
1942, 20 L.Ed.2d 947 (1968). Hiowever,
he does agree that standing exists by
reason of plaintiff's status as a voter
and citizen.

9. Supra. note 5.
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should not receive the money it presently-
spends, provided this money is proper-
ly appropriated anid reported. He onLy
ieeks an accurate statement of account
for the tax money extracted from him
and spent. He relies on -a specific con--
stitutional provision to protect him from
what he alleges is a legislative abuse'of-
power, the non-accounting features of
the Central Intelligence Agency Act.

We note that if appellant, as a citizen,
voter and taxpayer, is not entitled to
maontain an action such as this to en-
force the dictate of article I, section 9,
clause 7, of the United States Constitu-
tion that the Federal Government pro-
vide an accounting of the expenditure of

'all public money, then it is difficult to
see how this requirement, which the
framers of the Constitution considered
vital to the proper functioning of our
democratic republic, may be enforced at
all. A decision to deny standing to the
appellant in these circumstances would
not seem consistent with the limited
scope of the standing requirement. See
Sierra Club v. Morton, 405 U.S. 727, 740,
92 S.Ct. 1361, 1368, 31 L.Ed.2d 636
(1972):

The requirement that a party seeking
review must allege facts showing that
he is himself adversely affected does
not insulate executive action from ju-

-dicial review, nor does it prevent' any-'
public interests from being protected
through the judicial process. It does*
serve as at least a rough attempt to
put the decision as to whether review
will be sought in the hands of those
who have a direct stake in the out-
come.
(Footnote omitted.)

McGowan v. Maryland, 366 U.S. 420,'429-
430, 81 S.Ct. 1101, 6 L.Ed.2d 393 (1961);
N.A.A.C.P. v. Alabama, 357 U.S. 449,
459, 78 S.Ct. 1163, 2 L.Ed.2d 1488
(1958): :-

lOM 28 U.S.C. § 2282 reads:
"An interlocutory or permanent in-

junction restraining the enforcement,
operation or execution of any Act of
of Congress for repugnance to the Con-
stitution of the United States shall not

The [standing] principle is not disre-
spected where constitutional rights of
persons who are not immediately be-
fore the Court could not be effectively
*vindicated-except through' an appropri-

- ate representative before the Court.
See Barrows: v. Jackson, 346 U.S. 249.,
255-259, 73 S.Ct. 1031, 97 LE. 1586;
Joint Anti-Fascist Refugee Committee
v. McGrath, 341 U.S. 123, 183-187,
71 S.Ct. 624, 95 L.Ed. 817 (concurring
opinion.)

Reservists Committee to Stop War v.
Laird, 323 'F.Supp. 833, 841 (D.D.C.
1971):

It is not irrelevant [to the standing
issue] to note that if these plaintiffs
cannot obtain judicial review of de-
fendants' action, then as a practical
matter no one can.
(Footnote omitted.)
We have carefully avoided expressing

any opinion on the merits of the appel-
lant's claim. The complaint, however,
contains, sufficient allegations to give
the appellant standing consistent with
article III of the Constitution to invoke
the court's jurisdiction for an adjudica-
tion on the merits.

THREE JUDGE COURT

We next consider whether a three
judge court should have been convened
to hear appellant's complaint 28 U.S.C.
§ 2282 10 provides that an application for
an injunction restraining the enforce-
ment, operation or execution of any act
of Congress for repugnance to the Con-
stitution of the United- States shall not
be granted by'any district'court unless
heard by three judges.

[171 The threshold question, theie-
fore, is whether a complaint in which
jurisdiction is grounded solely on the
mandamus statute falls, within the terms
of this Act, independently of the addi-
tional prayer for injunctive relief which

be gran'ted by any district court or
judge thereof unless the application
therefor is heard and.determined by a
district court of three judges under sec-
tion 2284 of this title. (June 25, 1948,
c. 648, 62 Stat. 968.]"

854
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is stated in the complaint.".. The Su-
preme Court has recently cautioned that
the three judge court statute is not a
"'measure of broad social policy .
[citation omitted]", Mitchell v. Donovan,
398 U.S. 427, 431, 90 S.Ct. 1763, 26 L.
Ed.2d -378 (1970), and that the term
"injunction" as used in 28 U.S.C. § 1253,
and presumably in 28 U.S.C. § 2282, is
to be narrowly construed. Id. . A suffi-
ciently narrow construction might serve
then to bar a three judge court from
hearing a mandamus action, but such a
result would not be faithful to the intent
of Congress. Section 2282 was enacted
as a protective device to shield the Gov-
ernment from suits which might disrupt
its operations. It was not intended for
the convenience of the plaintiff. The
legislative history of this section reveals
that it, and its complement, § 2281, "were
enacted to prevent a single federal judge
from being able to paralyze totally the
operation of an entire regulatory scheme,
either state or federal by issuance of a
broad injunctive order." 2 Kennedy v.
Mendoza-Martinez, 372 U.S. 144, 154, 83
S.Ct. 554, 560, 9 L.Ed.2d 644 (1963).

[18, 19] This action, while based on
the mandamus statute, in substance con-
templates injunctive relief. It prays, in-
ter alia, for a permanent injunction ap-
parently in aid of the mandamus re-
straining publication of the Combined
Statement of Receipts, Expenditures and
Balances.' Therefore," the action is for
all practical purposes substantially sim-
ilar to a mandatory.injunction. In as-
certaining the substance of the action we

Ii. Jurisdiction was not predicated on the
prayer for injunctive relief since appel-
lant did not comply with 28 U.S.C. J 1346
(a) (2). See f. n. 2, supra.

12. In extrapolating the substance of the
Congressional debates, Mr. Justice Gold-
berg in Kennedy v. Mendoza-Martinez,
372 U.S. 144, 155, 83 S.Ct. 554, 560, 9
L.Ed.2d 644 (1963), stated that "[r]e-
peatedly emphasized during the congres-
sional debates on J 2282 where the heavy
pecuniary costs of the unforeseen and de-
bilitating interruptions in the administra-
tion of federal law which could be
wrought by a single judge's order, and

UNITED STATES. 855
2d S4 (1972).

are required to look beyond the prayer for
relief to the substantive allegations of
the complaint. Majuri v. United States,
431 F.2d 469, 473 (3d Cir.), cert denied,'
400 U.S. 943, 91 S.Ct.. 245, 27 LEd.2d
248 (1970). Since the merger of law and
equity under the Federal Rules Enabling
Act of 1934 1 and the adoption of Rule
2 of the Fed.R. of Civil Proc. (28 U.S.
C.A. Rule 2) providing for only one form
of action, there is little difference in
substance between a mandamus and a
mandatory injunction. Rolls-Royce, Inc.
v. Stimson, 56 F.Supp. 22, 23 (D.D.C.
1944). The Supreme Court, in discuss-
ing the distinction drawn by the Court
more than a half century before, stated
that "[t]he distinction . . . be-
tween mandamus and a mandatory in-
junction seems formalistic in the present
day and age," when rules of pleading are
simplified "and, more importantly, before
the merger of law and equity." Stern v.
South Chester Tube Co., 390 U.S. 606,
609, 88 S.Ct. 1332, 1334, 20 L.Ed.2d 177
(1967). Just as injunctions are effec-
tive immediately and are punishable by
contempt when disobeyed, so is manda-
mus. See Denver-Greeley Valley Water
Users Association v. McNeil, 131 F.2d 67
(10th Cir. 1942). Even prior to the Ena-
bling Act of 1934, the Supreme Court ob-
served that although the remedy by man-
damus is at law, its allowance was con-
trolled by equitable principles. United
States ex rel. Greathouse v. Dern, 289 U.
S. 352, 359, 53 S.Ct. 614, 77 L.Ed. 1250
(1933).14

Unless we require that the instant ac-
tion withstand the scrutiny of a three

the great burdens entailed in coping with
harassing actions brought one after
another to challenge the operation of an
entire statutory scheme, wherever juris-
diction over government officials could be
acquired, until a judge was ultimately
found who would grant the desired in-
junction. S1 Cong.Rec. 479-481, 2142-
2143 (1937)."

13. 28 U.S.C. § 2072 (1970 Ed.) (48 Stat.
1064).

I4. See also, Virginia Ry. v. System Fed-
eration, 300 U.S. 515, 331, 57 S.Ct. 592,
81 L.Ed. 7S9 (1937).
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judge court under § 2282, the whole pur-
pose and policy of the act can be aborted
by allowing the appellant to initially seek
only a declaration of invalidity of the
CIA-statute in the mandamus action be-
fore a single judge. Based on such a de-
cision which has immediate effect, he
can mount a subsequent request, if nec-
essary, for an ancillary injunctions The
ultimate effect of this action, if success-
ful, will be to alter immediately the op-
eration of critical features of the Cen-
tral Intelligence Agency Act. Further,
while based on the mandamus statute,
this action contemplates injunctive relief
in aid of the mandamus through restrain-
ing the publication of the Combined
Statement of Receipts, Expenditures and
Balances until it reflects the CIA's oper-
ations.

In these circumstances we hold that the
district court was required to request the
convening of a three judge court, unless
it appears that the constitutional issue
raised by appellant in this action is in-
substantial.

[20, 21] Whether the issue is insub-
stantial must be determined by the alle-
gations of the bill of complaint. Mosher
v. City of Phoenix, 287 U.S. 29, 53 S.Ct.
67, 77 L.Ed. 148 (1932). No question
for a three judge court exists if the al-
legations of the complaint reveal that
the "question may be plainly insubstan-
tial either because it is 'obviously with-
out merit' or because 'its unsoundness so
clearly results from previous decisions
of this court as to foreclose the subject
and leave no room for the inference that
the question sought to be raised can be

15.. As Professor Currie points out, "since
the injunction wMi be sought on the
ground that the statute is unconstitation-
at, what remains for the three judges to
decide?" 32 U.Chi.L.Rev. 1, 17 (1964).

Ies Ca. LantI v. Dollar, 330 U.S. 731, 67 S.
Ct. 1009, 91 L.Ed. 1209 (1947}; Con.
tinental Cas. Company v. Department of
Highways State of La., 379 F.2d 673
(5th Cir. 1967); Schramm v. Oakes; 352
F.2d 143 (10th Cir. 1965); Sunray DX
Oil Co. v. Federal Power Comm., 351 F.
2d 395, 400 (10th Cir. 1965); Fireman's
Fund Ins. Co. v. Railway Express
Agency, 253 F.2d 780 (6th Cir. 1958).

the subject of controversy.'" Ex parte
Poresky, 290 U.S. 30, 32, 54 S.Ct. 3; 78
L.Ed. 152 (1933). See also, Bailey v.
Patterson, 369 U.S. 31; 82 S.Ct. 549, 7
LEd.2d 512 (1962); Local Union No.
300, Amal. Meat Cutters & B. Work: of
North America A.F.L.-C.I.O. v-. McCul-
loch, 428 F.2d 396 (5th Cir. 1970).

[221 All parties to this litigation con-
cede that there is no prior decision which
directly controls the outcome of this case.
Nevertheless, the Government would have
us conclude that the question raised is
plainly without merit. The face of
the complaint reveals no such infirmity.
The appellant seeks to void legislation
allegedly repugnant to a specific consti-
tutional mandate. The language of ar-
ticle I, section 9, clause 7 could be rea-
sonably construed in appellant's favor,
and there is nothing in prior decisions
of the Supreme Court which forecloses
such interpretation.

[23] An additional reason for dis-
missal of this action by the district court
was that the question posed by appellant
in his complaint was not justiciable
because it was barred by the political
question doctrine. We make no com-
ment except to state that this issue is
intertwined with the merits of. the case
and it must be left for development at
the subsequent hearing before the three
judge courts.:

We conclude, therefore, that the com-
plaint presents a constitutional cause of
action raising a substantial questionrs.
which requires the convening of a three
judge courtL" On remand, the district

17. Chief Judge Seitz. does not interpret
..the district court order of January 16,

1970, as a determination of the question
of substantial federal question. There-
fore, he views this issue as presently not
before this Court and, on remand, would
require the district court specifically to
determine the existence of a substantial
question before requesting that a three-
judge court be convened.

I8. Although appellant does not allege that
his suit is a class action on behalf of all
citizens, taxpayers, and people of the
United States, his pro se complaint is re-
plete with references to the effect of the

856
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judge will take appropriate steps to re-
quest the Chief Judge of this Court to
designate a statutory three-judge court.
All remaining issues not resolved in this
opinion shall be adjudicated by the court
so convened.-

The order of the district court will be
vacated and the cause remanded for fur-
ther proceedings consistent with this
opinion.

ADAMS, Circuit Judge (dissenting).

The pivotal issue in this case, as I
view it, is whether a citizen-taxpayer has
the standing to obtain an injunction re-
quiring the defendants to render an ac-
counting of funds received and expend-
ed by the CIA.

Although there is considerable force
to the position articulated by the major-
ity, a review of the historical founda-
tions for, and the development of, the
standing doctrine leads ineluctably to the
conclusion that the plaintiff here may not
continue his action.' Accordingly, I re-
spectfully dissent from the result reach-
ed by the majority.

The question of standing has con-
founded courts and commentators for
many years. Although the Supreme
Court has considered the problem in sev-

Secretary of the Treasury's allegedly un-
constitutional failure to publish the re-
ceipts and expenditures of the CIA on
"the People" and "Citizens" of the United
States. See, e. g., paragraphs 16-c, 27,

: 36, 41, 45, 49 of the complaint. Because
of the references and the intricate con-
stitutional issues involved, we appointed
amicus curiae to brief the issues raised by
appellant's pro re complaint. For rea-
sons best known to him, appellant op-
posed this effort by the court: indeed, on

. .September 27, 1971, 'he attempted to se-
cure review of his claims by the Supreme:

*.Court in advance of judgment,-which re--,.
view was denied. See Richardson v.
United States, 404 U.S. 991, 92 S.Ct.
533, 30 L.Ed.2d 542.

We recognize a litigant's right to pro-
ceed in a civil action pro se. See 28
U.S.C. J 1654. However, the federal
courts have authority under article III of
the United States Constitution to hear
only cases presented in a proper adt
versary manner with the issues framed

465 F.2d-54;,.
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eral different contexts, and many learn-
ed and provocative articles have discussed
the Supreme Court decisions, the law is
still quite murky. This is particularly
so here, since this case is essentially one
of first impression.

By now it is clear that a person may
not invoke the judicial process to secure
the relief he demands unless he has
standing to do so. But what combination
of circumstances operate to confer stand-
ing on one plaintiff and not another?
The answer to that question does not
admit to easy analysis.

I.- STANDING AND CONSTITU-
TIONAL REQUIREMENTS

The first point of reference in deter-
mining the parameters of standing is
Article III, Section 2 of the Constitu-
tion, which provides, in part:

"The judicial Power shall extend to
all Cases, in Law and Equity, arising
under this Constitution, the Laws of
the United States, and Treaties made,
or which shall be made, under their
Authority;-to all Cases affecting Am-
bassadors, other public Ministers and
Consuls;-to all Cases of admiralty
and maritime Jurisdiction;-to Con-
troversies to which the United States

with the necessary specificity and the liti-
gation appropriately pursued so that the
'constitutional challenge will be made
in a form traditionally thought to be cap-
able of judicial resolution." Flast v.
Cohen, supra, at 106. Since this matter
will now require the convening of a dis-

-trict court of three judges, of whom one
. must be a circuit judge, it "involves a

__serious drain upon the federal judicial
,manpower,'" Kesler v. Dept. of Public.
Safety, 369 U.S. 153. 156. 82 S.Ct. 807,
-S10, 7 L.E2d 641 (1961),-which wev an
ill afford. In the circumstances of this
case, the proper presentation of the issues
to that court would clearly be facilitated
if appellant were assisted by a member of
the federal bar, acting either as his coon-
se] or as amicus curiae.

i. In view of the position we take here, it
is not necessary to discuss the political
question issue which so often lurks in the
background of suits of this nature.
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shall be a party;-to Controversies
between two or more States;-between
a State and Citizens of another State;
-between Citizens of different States,
-between Citizens of the same State
claiming Lands under Grants of dif-
ferent States, and between a State, or
the Citizens thereof, and foreign
States, Citizens or Subjects."

A careful reading of Article HII, sec-
tion 2 reveals that the existence of a case
or controversy is mandatory before a
federal court has jurisdiction, but the
concept of standing is not mentioned at
all. Nevertheless, it has been suggested
that standing is a jurisdictional doctr'ine
with a basis in Article III.2 To deter-
mine whether a standing requirement is
subsumed in the language of Article III,
it is helpful to examine the state of the
law at the time the Constitution was rat-
ified.

Professor Raoul Berger has analyzed
the English and American law extant
in 1787, when the Constitution was
adopted, as well as the remarks of the
various draftsmen and proponents of the
Constitution. Based on such a review,
he concluded that courts were incorrect
when they relied on the practice in 1787
to read standing into the case or con-
troversy limitation because English prac-
tice in the Eighteenth century encour-
aged suits by "strangers to attack un-
authorized action." Berger, Standing to
Sue in Public Action: Is it a Constitu-
tional Requirement? 78 Yale L.S. 816,
827 (1969) (footnotes omitted).

From his examination of the view, of
the Framers, Berger determined that
they assumed that the traditional English
remedies would be available within the
language of Article III to "curb [Con-
gressionall excesses, particularly in light
of their desire to leave all channels open
for attacks on congressional self-ag-
grandizement." Id., at 829-830 (foot-

2 See Adler v. Board of Educ., 342 U.S.
485, 72 S.Ct. 380. 96 LEd. 517 (1952)
(Frankfurter. J., dissenting); Coleman
v. Miller, 3}07 U.S. 433, 460-@65, 59 S.CL
972, 985, .83 L.Ed. 1383 (1939) (Frank-
furter, J., concurring).

notes omitted). Nevertheless, Professor
Berger was frank to admit that the evi-
dence supporting his view is "scanty"
and that there may well be policy con-
siderations which justify the standing
doctrine.

Although the words "cases" and "con-
troversies" and the phrase "of a judicial
nature" (to use Madison's characteriza-
tion) delimit the jurisdiction of the fed-
eral courts, they do not define nor are
they synonymous with standing. In Til-
eston v. Ullman, 318 U.S. 44, 46, 63 S.
Ct. 493, 494, 87 L.Ed 603 (1943), the
Supreme Court stated that it would not
determine "whether the record shows
the existence of a genuine case or con-
troversy" because "the appeal must be
dismissed on the ground that appellant
has no standing to litigate the consti-
tutional question." And in Willing v.
Chicago Auditorium Ass'n, 277 U.S. 274,
289, 48 S.Ct. 507, 509, 72 L.Ed. 880
(1928), the Supreme Court concluded that
despite the plaintiff's standing, "still the
proceeding is not a case or controversy
within the meaning of Article 3 * *." 3

Indeed, the Supreme Court has explain-
ed that "[a]part from the jurisdictional
requirement, [the] Court has developed
a complementary rule of self-restraint
for its own governance * * * ", Bar-
rows v. Jackson, 346 U.S. 249, 255, 73 S.
Ct. 1031, 1034, 97 L.Ed. 1586 (1953),
and that the standing requirements were
"not principles ordained by the Consti-
tution, but rather rules of practice
* * ",. United States v. Raines, 362
U.S. 17, 80 S.Ct. 519, 4 L.Ed.2d 524
(1960).

II. SUPREME COURT CASES

Accordingly, to determine accurately
the boundaries of the doctrine of stand-
ing, reference must be made, not only
to the test of the Constitution, but to
the Supreme Court decisions which have
discussed the issue.

3. See also. Socialist Labor Party v. Gilli-
gaur. 406 U.S. 583, 92 S.Ct. 1716, 32
LEd.2d 317 (1972).
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1. Frothingham v. Mellon -
The first case in which the standing

requirement was explored in any depth
was Frothingham v. Mellon, 262 U.S. 447,
43 S.Ct. 597, 67 L.Ed. 1078 (1923). A
taxpayer had sued to enjoin expenditures
under the Maternity Act, alleging that
"the effect of the appropriations com-
plained of will be to increase the bur-
den of future taxation and thereby take
her property without due.process of law."
262 U.S. at 486, 43 S.Ct. at 600. The
Supreme Court affirmed lower court
dismissals of the action, stating:

"The administration of any statute,
likely to produce additional taxation
'to be imposed upon a vast number of
taxpayers, the extent of whose several
liability is indefinite and constantly
changing, is essentially a matter of
public and not of individual concern.
If one taxpayer may champion and
litigate such a cause, then every other
taxpayer may do the same, not only in
respect of the statute here under re-
view, but also in respect of every other
appropriation act and statute whose
administration requires the outlay of
public money, and whose validity may
be questioned. The bare suggestion
of such a result, with its attendant
inconveniences, goes far to sustain the
conclusion which we have reached, that
a suit of this character cannot be
maintained." Id., at 487, 43 S.Ct. at
601.

After elucidating these policy considera-
tions and the scope of the power of the
judiciary to declare acts of Congress un-
constitutional, the Supreme Court set
forth the test of standing:

"The party who invokes the power
[to declare an act of Congress uncon-
stitutional] must be able to show not
only that the statute is invalid, but
that he has sustained or is immediate-
ly in danger of sustaining some direct
injury as a result of its enforcement;

4. It is pertinent that the Supreme Court
denied to leave to file the motion on the
ground that the movant did not have
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and not merely that he suffers in some
indefinite way in common with peo-
ple generally." Id., at 488, 43 S.Ct.
at 601.

2. Significant Decisions Relating to
Standing Subsequent to Frothing-
-ham

In Ex parte Levitt, 302 U.S. 633, 58
S.Ct. 1. 82 L.Ed. 493 (1937), the Su-
preme Court was faced with the issue
of the standing of a citizen to challenge
the constitutionality of the appointment
and confirmation of an Associate Jus-
tice of the Supreme Court. In denying
a motion for leave to file a petition for
an order requiring the Justice to show
cause why he should be permitted to
serve, the Supreme Court stated:

"The motion papers disclose no inter-
est upon the part of the petitioner
other than that of a citizen and a
member of the bar of this Court. That
is insufficient. It is an established
principle that to entitle a private in-
dividual to invoke the judicial power
to determine the validity of executive
or legislative action he must show that
he has sustained, or is immediately in
danger of sustaining, a direct injury
as a result of that action and it is not
sufficient that he has merely a gen-
eral interest common to all members of
the public. * * * Id. at 634, 58
S.Ct. at 1.4

The next significant case is Tileston
v. Ullman, 318 U.S. 44, 63 S.Ct. 493, 87
L.Ed. 603 (1943). There, a physician
sued in state court for a declaration that
state statutes prohibiting the use of
drugs or instruments to prevent concep-
tion and the rendering of assistance or
counsel in their use are unconstitutional.
The state court held the statutes were
constitutional, and the Supreme Court, in
a per curiam opinion, dismissed the ap-
peal because of the appellant's lack of
standing. The Court noted that Dr. Tile-
ston was not asserting his own Constitu-

standing rather than on the basis that it
lacked original jurisdiction to entertain
the petition.
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tional rights, but those of his patients,
who were not parties to the action.5

In Joint Anti-Fascist Refugee Comm.
v. McGrath, 341 U.S. 123, 71 S.Ct. 624,
95 L.Ed. 817 (1951), three organiza-
tions that had been branded as commu-
nist by the Attorney General sued for
declaratory and injunctive relief, alleg-
ing that they had suffered both pecunt-
ary damage and a chilling effect on their
First Amendment rights as a result of
the defamation. In considering whether
the lower courts had properly dismissed
the actions, the Supreme Court, speak-
ing through Mr. Justice Burton, held:

"Finally, the standing of the petition-
ers to bring these suits is clear. The
touchstone to justiciability is injury
to a legally protected right and the
right of a bona fide charitable organ-
ization to carry on its work, free from
defamatory statements of the kind dis-
cussed, is such a right." Id. at 140-
141, 71 S.Ct. at 632 (footnotes omit-
ted).

Taxpayers in Doremus v. Board of Ed-
ucation, 342 U.S. 429, 72 S.Ct. 394, 96 L.
Ed. 475 (1952), sought a declaration in
a state court that a statute providing
for the reading of the Bible in the
New Jersey public schools was uncon-
stitutional. Although the case was
clouded by elements of mootness (one of
the plaintiffs was no longer in school),
it turned squarely on the issue of stand-
ing, which was cast by the Supreme
Court in terms of "case or controversy." 6
As to the facets of the case surviving
the mootness question, the Court noted
that "[nlo information is given as to
what kind of taxes are paid by appel-
lants and there is no averment that the
Bible reading increases any tax they do
pay or that as taxpayers they are, will,

5. In Poe v. tUllman, 367 U.S. 497, 81 S.Ct.
1752, 6 L.Ed.2d 989 (1961), patients and
a doctor both asserted that the state stat-
utes were unconstitutional. The Su-
preme Court refused to decide the case,
on the ground of lack of a justiciable con-
troversy, because the complaints did not
allege a threat of prosecution, because the
state bad initiated only one such prose-u-

or possibly can be but of pocket because
of it." 342 U.S. at 433, 72 S.Ct. at
397. The Supreme Court's holding, dis-
missing the appeal, relied, at least in
terms of the language employed, on the
fact that no money was at stake. Id., at
434-435, 72 S.Ct. 394.

One of the questions presented to the
Supreme Court in Chicago v. Atchison,
T. & S. F. R. Co., 357 U.S. 77, 78 S.Ct.
1063, 2 L.Ed.2d 1174 (1958), was wheth-
er an intervenor had standing to appeat
a judgment of a court of appeals. There,
various railroads. servicing Chicago
sought to employ a new motor carrier
to transfer passengers between stations.
The new carrier refused to apply for a
certificate required by a city ordinance,
and when threatened with arrest, sued
in federal court to invalidate the ordi-
nance. The old carrier, Parmelee Trans-
portation Co., was granted permission
to intervene. Although the district court
dismissed the complaint, the court of ap-
peals reversed, and both the city and the
old carrier appealed. In considering
whether Parmelee had standing to secure
review of the judgment, the Supreme
Court stated: "It is enough, for purposes
of standing, that we have an actual con-
troversy before us in which Parmelee
has a direct and substantial personal in-
terest in the outcome." Id: at 83, 78
S.Ct. at 1067. See also, Norman's on
the Waterfront, Inc. v. Wheatley, 444 F.
2d 1011, 1012-1014 (3d Cir. 1971).

Another aspect of standing was ad-
dressed by the Supreme Court in NAACP
v. Alabama, 357 U.S. 449, 78 S.Ct. 1163,
2 L.Ed.2d 1488 (1958). There, the
state had sued the NAACP for violation
of its foreign corporation registration
statute, and moved for discovery of the
NAACP's membership list. Although
the defendant was willing to apply for

tiou in 82 years (to test the constitution-
ality of the statute), and because the
doctor's constraint in not providing con-
traceptive devices was not reasonably re-
lated to a fear of prosecution. The issue
of standing was not discussed in the main
opinion.

6... But see Barrows v. Jackson. supra.

90-784 0 - 77 - 30
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registration, it would not disclose its
general membership. In an appeal from
a contempt citation, the Court held that
-the Association had standing to assert
the Constitutional rights of its members.
The Court explained:

"To limit the breadth of issues,
which must be dealt with in particu-
lar litigation, this Court has generally
insisted that parties rely only on con-
stitutional rights which are personal
to themselves. * ;* This rule
is related to the broader doctrine that
constitutional adjudication should,
where possible, be avoided. * * *
The principle is not disrespected
where constitutional rights of persons
who are not immediately before the
Court could not be effectively vindi-
cated except through an appropriate
representative before the Court. * * *

" * * * Petitioner is the appro-
priate party to assert these rights, be-
cause it and its members are in every
practical sense identical." Id. at 459,
78 S.Ct. at 1170 (citations omitted).

Thus, the NAACP's standing was pred-
icated on the factual peculiarity of the
case: to require the members to assert
their rights not to have their names
divulged would have revealed their
names. It is also significant that the
NAACP was already in court as a de-
fendant when it raised the issue.

McGowan v. Maryland, 366 U.S. 420,
81 S.Ct. 1101, 6 L.Ed.2d 393 (1960),

.7. The members of the NAACP would have
had standing in their own behalf because
disclosure of the membership list would
'have had a direct impact on each member.
The Court also noted that the Association -

_hbad standing in its own right because of
the injury it would suffer as a result of
the action being taken against it by the
state. .See also NAACP v. Button, 371

U.S. 415. 83 S.Ct. 328, 9 L.Ed.2d 405
t(1963).

8. Because there were no- allegations that
the statutes infringed upon the beliefs of
the store's patrons. the court did not de-
chle if standing existed under Pierce v.
Society of the Sisters, 268 U.S. 510, 535-
536, 45 S.Ct. 571, 69 L.Ed. 1070 (1925).
But the Court did point out that such

JNITED STATES 861
!d 844 (1972)

presented two standing issues to the Su-
preme Court for resolution: (1) wheth-
er employees of a store who had been
fined for violations of Sunday.sales laws
had standing to raise, "free exercise"
constitutional questions; and (2) wheth-
er. the same persons could assert "-es-
tablishment clause" rights as a defense
to their prosecutions. With regard to
the "free exercise question," the Court
noted that appellants alleged* only per-
sonal economic injury, not infringement
of their religious freedoms, and held that
they therefore had no standing to raise
the issue of religious freedoms As to
the "establishment clause" issue, the
Court stated:

"Appellants here concededly have suf-
fered direct economic injury, allegedly
due to the imposition on them of the
tenets of the Christian religion. We
find that, in these circumstances, these
appellants have standing to complain
that the statutes are laws respecting
an establishment of religion." Id. at
430-431, 81 S.Ct. at 1108 (footnote
omitted).

The Court distinguished Doremus, su-
pra, on the ground that the complainants
there failed to show direct and particu-
lar economic detriment. As in NAACP
v. Alabama, supra, the defendants in
McGowan were already in court, and had
not sued as plaintiffs to raise the under-
lying substantive constitutional issue.9

3. Baker v. Carr (Formulation of
the test)

persons were not without effective ways
to assert their rights, citing NAACP v.
Alabama, supra; Barrows v. Jackson,
wupra, thus implying that they would
have standing in an appropriate case.

9. See also, Griswold v. Connecticut, 381
U.S. 479. 85 S.Ct. 1678. 14 LEd.2d 510
(1905). There,' the Supreme Court dism

-tinguished Tileston v. Ul1man,.supra. on.
the ground that the doctor in Griswold
was a defendant as opposed to .a plain-
tiff, as in Tileston. The Court stated:
"Certainly the accessory should have
standing to assert that the offense which
he is charged with assisting is not, or
cannot constitutionally be a crime." 381
U.S. at 481, 85 S.Ct. at 1680. .
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Baker v. Carr, 369 U.S. 186, 82 S.Ct.
691, 7 L.Ed.2d 663 (1962), presented still
another facet of the standing problem.
There, qualified voters from certain Ten-
nessee counties brought an individual
and class action to invalidate the ap-
portionment of the state general assem-
bly. The Supreme Court first formu-
lated the question:

"Have the appellants alleged such a
personal stake in the outcome of the
controversy as to assure that concrete
adverseness which sharpens the pres-
entation of issues upon which the
court so largely depends for illumina-
tion of difficult constitutional ques-
tions?" Id. at 204, 82 S.Ct. at 703.

In answering the question affirmatively,
the Supreme Court noted that Colegrove
v. Green, 328 U.S. 549, 66 S.Ct. 1198, 90
L.Ed. 1432 (1946), "squarely held that
voters who allege facts showing disad-
vantage to themselves have standing to
sue." 369 U.S. at 206, 82 S.Ct. at 704.10
The injury asserted by the plaintiffs
in Baker v. Carr was that the apportion-
ment scheme then in effect "disfavors
the voters in the counties in which they
reside, placing them in a position of con-
stitutionally unjustifiable inequality vis-
a-vis voters in irrationally favored coun-
ties." Id. at 207-208, 82 S.Ct. at 705.
The Court continued:

"'If -such impairment does produce a
legally cognizable injury, they are
among those who have sustained it.
They are asserting a plain, direct and
adequate interest in maintaining the
effectiveness of their votes,' Coleman

10. Colegrove was not a standing case, as.
such. The decision turned on the judg-
ment that reapportionment of Congres-
sional Districts was a political question.
328 U.8. at 552, 556, 66 S.Ct. 1198.

I1t. Fairchild v. Hughes, 258 U.S. 126, 42
S.Ct. 274, 66 L.Ed. 499 (1921), was a
citizen-taxpayer suit in equity for a dec-
laration that the Nineteenth Amendment
was improperly ratified by the states, that
a law enforcing the amendment, then
pending in Congress, was unconstitution-
al: for an injunction prohibiting the
Secretary of State from issuing a procla-
mation of adoption of the amendment;

v. Miller, 307 U.S. 433 at 438, 59 S.Ct.
972, 83 L.Ed. 1385, not merely a claim
of 'the right, possessed by every citi-
zen, to require that the Government
be administered according to law.
* * *' Fairchild v. Hughes, 258 U.S.
126, 129, 42 S.Ct. 274, 66 L.Ed. 499

-" Id at 208, 82 S.Ct. at 705.11
Thus, the key to the decision in Baker

v. Carr was the injury suffered by a vot-
er whose vote was diluted by the unequal
apportionment of election districts.e'

The Court was able to reach the merits
of the equal protection claim, over the
objection that to do so would be to de-
cide a political question, because plain-
tiffs are entitled to relief from discrim-
ination despite the fact that the discrim-
ination relates to political rights. Id.
at 209, 82 S.Ct. 691.

4. School District of Abington Town-
ship, Pa. v. Schempp

Apparently, Doremus, supra, was over-
ruled sub-silentio by School District of
Abington Township, Pa. v. Schempp, 374
U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844
(1963). Schempp was a taxpayer suit,
brought in federal court, to enjoin the
enforcement of a state Bible-reading
statute. Chief Judge Biggs, writing for
a three-judge court, held that the statute
was violative of the First Amendment,
that the school children had standing
''similar to that of the minor plaintiffs
in Brown v. Board of Education, 1954,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873

* * *", and that the parents had
standing "as the natural guardians of
their children, having an immediate and

noil for an injunction forbidding the At-
torney General from enforcing the pro-
posed act. The Supreme Court denied
plaintiff standing because any wrongful
acts of the named officials would be di-
rected against election officers, not citi-
zens, and that in any event, the plaintiff
was a citizen of a state which had already
amended its own constitution to permit
women to vote and had ratified the amend-
ment.

12. See Neal. Baker v. Carr; Politics in
Search of Law, the Supreme Court Re-
view, the University of Chicago Law
School, 252; 274 (1962).
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direct interest in their spiritual and re-
ligious development * * *." 177 F.
Supp. 398 (E.D.Pa.1959).' 3 The Su-
preme Court affirmed the district court
on the merits, but did not discuss the
standing question at all.

5. Flast v. Cohen (Frothingham re-
considered)

Eventually, every discussion of stand-
ing must come to grips with Flast v.
Cohen, 392 U.S. 83, 88 S.Ct. 1942, 20
L.Ed.2d 947.(1968). Whether one wish-
es to read that case narrowly or expan-
sively, it must still be recognized that
the issue there was "whether the Froth-
insghom barrier should be lowered when a
taxpayer attacks a federal statute on the
ground that it violates the Establishment
and Free Exercise Clauses of the First
Amendment." Id. at 85, 88 S.Ct. at 1944.
The Court undertook to re-examine
Frothingham because that opinion was
unclear whether the standing require-
ment there announced was a matter of
policy or constitutional doctrine. After
analyzing the issue in terms of justicia-
bility, the Supreme Court concluded that
there was "no absolute bar in Article III
to suits by federal taxpayers challenging
allegedly unconstitutional federal taxing
and spending programs." Id. at 101, 88
S.Ct. at 1953. Thus, the constitutional
basis for Frothingham, if it ever exist-
ed, was undermined.

Nevertheless, the Supreme Court did
not go so far in Flast as to suggest that
the concept of standing, based upon pol-
icy considerations, was no longer viable.
Rather, the Court stated the issue, albeit
in general terms, "whether there is a log-
ical nexus between the status asserted
and the claim sought to be adjudicated."
Id. at 102, 88 S.Ct. at 1953.14 Turning
then-to the case before it, a challenge
to an appropriations measure, thd Court

13. An appeal vWas taken to the Supreme
Court, and the matter was remanded to
consider the effect of an amendment to the
statute, 364 U.S. 298, 81 S.Ct. 268, 5
LEd.2d 89 (1960). On remand, the dis-
trict court adopted the position it previ-

WITED STATES 863
i 8"4 (1572)
set forth two rules governing its deci-
sion.
- The first rule, or sub-test, is a part of
the general standing requirement dealing
with nexus, quoted above. In order to
maintain a suit, a "taxpayer must estab-
lish a logical link between that status and
the type of legislative enactment attack-
ed." Id. "Thus," the Supreme Court
explained, "a taxpayer will be a proper
party to allege the unconstitutionality
ondy of exercises of congressional power
under the taxing and spending clause of
Art. I, § 8, of the Constitution. It will
not be sufficient to allege an incidental
expenditure of tax funds in the adminis-
tration of an essentially regulatory stat-
ute." Id., (emphasis added)."

The statement seems to make clear
that taxpayer suits will be entertained
only to enjoin expenditures under Arti-
cle I, Section 8 of the Constitution, and
that taxpayers as taxpayers will not have
standing under any other circumstances.

The second part of the test set forth in
Flast is that "the taxpayer must establish
a nexus between that status and the pre-
cise nature of the constitutional in-
fringement alleged." Id. The Court ex-
plained:

"Under this requirement, the taxpay-
er must show that the challenged en-
actment exceeds specific constitutional
limitations imposed upon the exercise
of congressional taxing and spending
power and not simply that the enact-
ment is generally beyond the powers
delegated to Congress by Art. I, § 8."
Id.

But, this sub-test is not too meaningful
when applied to taxpayer suits not chal-
lenging appropriations, _and therefore
can properly apply only to, suits seeking
to. enjoin the expenditure of appropri-
ated moneys - -;

ously assumed with regard to standing.
201 F.Supp. 815. 818..(E.D.Pa.19W2).

14. The Supreme Court used as a paradigm
the dichotomy formulated in its opinion
in McGowan v. Maryland, supra.
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Thus, the general rule of taxpayer
standing promulgated by Flast, as ap-
plied to cases not involving appropria-
tions, if such a generalization is valid at
all, is.that in order to satisfy the require-
ment, a taxpayer must show: (1) the
connection between his status and the
enactment, and (2) the connection be-
tween his status and the right he alleged
was infringed. In other words, does the
enactment challenged affect the taxpayer
as a taxpayer? And, if. so, does it in-
fringe upon a specific constitutional
right possessed by that taxpayer as an
individual? 15

As might be expected, Flast received
extensive coverage by the commentators.
The Harvard Supreme Court Review con-
cluded:

"[t]he Flast criteria provide a work-
able scheme for ascertaining when
federal taxpayers should be permitted
to sue even though not congressionally
designated as proper parties to repre-
sent the public interest, but the cri-
teria are not constitutionally compel-
led. The only constitutional require-
ment spelled out in Flavst is that liti-
gants seeking judicial review of con-
gressional action, but not alleging an
injury to a legally protected interest,
must present some rationale distin-
guishing their personal interest from
that of the general citizenry; any spe-.
cial injury rationale would seem to
fulfill this requirement." The Su-
preme Court, .1967. Term, 82 Harv.L.
Rev. 63, 230 (1968).
Apparently, the author of the Harvard

note analyzed Flast in Hohfeldian terms,

IS. Mr. Justice Stewart, concurring in
Plast, stated that he understood the case
'"to hold only that a federal taxpayer has
standing to assert that a specific expen-
diture of federal funds violates the Estab-
lishment Clause of the First Amendment.
* * *" 392 U.S. at 114, 88 S.Ct. at
1960. He considered that the Court other-
wise reaffirmed the holding of Frothing-
ham. AMr. Justice Fortas, also concurring,
asserted: "The status of taxpayer should
not be accepted as a launching pad for an
attack upon any target other than legis-
lation affecting the Establishment

i. e., the plaintiff must show that some
right of his was violated and that he
was injured thereby, although the ap-
proach of the majority opinion was not
so cast.

Professor Jaffe did employ Hohfeldian
theory "' in his analysis of Flast. He
reasoned that courts, including the Su-
preme Court, have heard suits initiated
by non-Hohfeldian plaintiffs-those not
seeking a determination that they pos-
sess a right, privilege, immunity or pow-
er-and that the requirement of a Hoh-
feldian plaintiff is no longer justifiable
from a policy point of view. See, Jaffe,
The Citizen as Litigant in Public Ac-
tions: The non-Hohfeldian Or Ideological
Plaintiff, 116 U.Pa.L.Rev. 1033 (1968).

Professor Kenneth Culp Davis criti-
cized the reasoning of Flast v. Cohen.
Davis, Standing: Taxpayers and Others,
35 U.Chi.L.Rev. 601 (1968). First, he
argued that although nonconstitutional
issues were before the Supreme Court, it
decided neither the merits nor the stand-
ing question in terms of those issues.
But more fundamentally, he controverted
the statement by Mr. Justice Harlan
that:

"This Court has previously held that
individual litigants have standing to
represent the public interest, despite
their lack of economic or other person-
al interests, if Congress has appropri-
ately authorized such suits.' Flast v.
Cohen, 392 U.S. at 131, 88 S.Ct. at
1969.

Rather, Professor Davis asserted:

"'Even though the law of standing is so
cluttered and confused that almost ev-

Clause." 392 U.S. at 116, 88- S.Ct. at
1961.

16. See Hohfeld. Some Fundamental Legal-
Conceptions as Applied in Judicial Rea-
soning, 23 Yale L.J. 16 (1913).

Jaffe's article was written while the
Flast case was pending in the Supreme
Court. But Jaffe's analysis was not
adopted by the majority decision in
Flast, and it might be contended that the
Court impliedly rejected it. See dissenting
opinion of Justice Harlan, 392 U.S. at
119, 88 S.Ct. 1942.
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ery proposition has some exception, the
federal courts have consistently ad-
hered to one major preposition; with-
out exception: One who has no inter-
est of his own at stake always lacks
standing." 35 U.Chi.L.Rev. at 617.16&4
Professors Lockhartj Kamisar and

Choper suggest that Flast and Frothing-
ham are distinguishable because Mrs.
Frothingham was, in reality, attempting
to assert her state's interest in maintain-
ing its legislative prerogatives whereas
Mrs. Flast was vindicating her personal-
constitutional right not to be taxed for
,the establishment or support of a reli-
gious institution. W. Lockhart, & Kam-
isar & J. Choper, Constitutional Lawv 65-
66 (1970). This distinction implies that
Mrs. Frothingham's right not to be taxed
to support a federal program in deroga-
tion of a state's police power was not a
meaningful personal right. It is appar-
ently derived from the three holdings of
Frothingham and the companion case of
Massachusetts v. Mellon:

(1) The state's contention that the
federal act in issue was an attempt to
destroy its sovereignty was a non-
justiciable political question because
the state was under no compulsion to
accept the benefits of the act;

(2) The state did not have parens
patrie standing to assert the rights of
a citizen against the United States be-
cause in a federal-state dispute, it is
the United States and not any given
state that stands in parens patrie with
its citizens; and

I 6a. The unsatisfactory aspect of the fed-
er.l law of standing is, according to
Professor Davis, its inconsistency. now-
evcr, the observation is lint forth that:

"The lan of standing need not be either
a i -omplicate(l specialty of federal in-

isdieion,' as the SPureme Court has
al it, or a mass of confused logic-

lhoplling about bewildering technical-
ity. It can be much simpler and much
clearer than it is. All that is neces-
sary is to make some firm policy choices
and then to apply them consistently."
Id. at 628 (footnotes omitted).
Professor Da.is then states a series of

Propositions, some affirmative and some
negative, to govern the decision vhetlher

465 F. 2d-s
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(3) The increased burden of taxation
is a public rather than a private con-
cern, and thus a citizen would not suf-
fer any direct personal injury from an
increase in taxation.._:-

Similarly, a' citizen would suffer no di-
rect personal injury if the federal gov-
ernment usurps the sovereignty of a
state. On the other hand, a citizen ap-
parently does suffer a sufficiently per-
sonal injury to confer standing when he
'is taxed to support a religious institution,
since each citizen has a personal stake
in ensuring that the' Government not
establish a religion. .:'- ..

Lockhart, Kamisar and Choper go on
to suggest that the taxpayer standing
limitation is a practical measure to pre-
vent undue interference with sensitive
federal appropriations, especially in the
fields of defense and foreign aid, but
that such a limitation is not appropri-
ate in the domestic arena of the Estab-
lishment Clause. See W. Lockhart, 'Y.
Kamisar & J. Choper, supra, at 68.

6. Cases after Flast (resurrection of
the "case" or "controversy" Con-
stitutional Consideration)

The Supreme Court's next foray into
the morass may be found in a pair of
cases decided in 1970: Association of
Data Processing Service Organizations,
Inc. v. Camp, 397 U.S. 150, 90 S.Ct. 827,
25 L.Ed.2d 184; Barlow v. Collins, 397
U.S. 159, 90 S.Ct. 832, 25 L.Ed.2d 192.
These cases involved the issue of stand-
ing to review administrative regula-
tions.17

to grant standing in a particular case.
The net effect of Professor Davis' propo-
sitions -would be to ease the standing re-
quirement necessary to attack legislative
enactments.

Raonl Berger also criticized Flast, but
from an historical basis. He examined
the state of the law at the time the
Constitution was adopted and concluded
that our founding fathers may have con-
templated that all citizens would have
standing, in the constitutional sense, to
attack congressional usurpations. See,
Berger, supra, at 829-301.

17. These are not the first cases on the sub-
ject, but rather, represent the current eul-
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Data Processing Service begins with
the observations that: "Generalizations
about standing to sue are largely worth-
less as such." 397 U.S. at 151, 90 S.Ct.
at 829. Nevertheless, the Supreme Court
stated that one generalization was neces-
sary: "the question of standing in the
federal courts is to be considered in the
framework of Article III * * *." Id.
This holds true whether the suit is by
a taxpayer, as in Flast, or by a competi-
tor, as in Data Processing. .Mr. Justice
Douglas, quoting. from Flast, noted that -

the Article III requirement is met when
the suit is "presented in an adversary
context." He added that in a competi-
tor's suit, the "first question is whether
the plaintiff alleges that the challenged
action has caused him injury in fact,
economic or otherwise." Id. at 152. 90
S.Ct. at 829.18 Second, where a party
challenges regulatory actions, he will
have standing to sue if he is arguably
within the zone of interests protected by
the statute. Id. at 155-156, 90 S.Ct. 827.
If these two tests are met, a plaintiff will
have standing to seek judicial review of
an administrative determination only if
Congress has not specifically forbidden
such review. Id. at 156-158, 90 S.Ct.
827. Barlow restated and reinforced
these tests. 397 U.S. at 164-165, 90 S.Ct.
832.'9

7. Sierra Club v. Morton (The Per-
sonal Stake Requirement)

In Sierra Club v. Morton, 405 U.S. 727,
92 S.Ct. 1361, 31 L.Ed.2d 636 (1972), the
Supreme Court considered whether a pri-

mination of the law of standing in the ad.
ministrative law field as it has evolved
over an extesnive period. See, e. g., Har-
din v. Kentucky Utilities Co., 390 U.S.
1, 88 S.Ct. 651, 19 L.Ed.2d 787 (1967);
FCC v. Sanders Bros. Radio Station, 309
U.S. 470, 642, 60 S.Ct. 693, 84 L.Ed. S69
(1940); Tennessee Power Co. v. TVA,
306 U.S. 118, 59 S.Ct. 366, 83 L.Ed. 543
(1939). See also, Chicago v. Atchison,
T. & S. F. R. Co., supra.

la The Court recognized that injury to
non-economic interests reflecting "'aes-
thetic. conservational, and recreational'
0 * I values" as well as a "spiritual

vate organization had standing under the
Administrative Procedure Act, 5 U.S.C.
§ 702 (1970), to obtain judicial review of
a decision of the United States Forest
Service allowing development of part of
a National Forest and National Game
Refuge as a resort. Early in the opinion,
the Supreme Court noted:

"Where the party does not rely on
any specific statute authorizing invo-
cation of the judicial process, the ques-
tion of standing depends upon whether
the party has alleged such a 'personal'
stake in the outcome of the contro-
versy, Baker v. Carr, 369 U.S. 186,
204, 82 S.Ct. 691, 7 L.Ed.2d 663, as to
ensure 'the dispute sought to be ad-
judicated will be presented in an ad-
versary context and in a form histori-
cally viewed as capable of judicial res-
olution.' Flast v. Cohen, 392 U.S. 83,
101, 88 S.Ct. 1942, 20 L.Ed.2d 947."
405 U.S. at 732, 92 S.Ct. at 1364.

Justice Stewart, speaking for the ma-
jority, stated that Data Processing and
Barlow held that standing existed under
the A.P.A. where the plaintiffs "alleged
that the challenged action had caused
them 'injury in fact,' and where the al-
leged -injury was to an interest 'arguably
within the zone of interests to be protect-
ed or regulated' by the statutes that the
agencies were claimed to have violated."
Id. at 733, 92 S.Ct. at 1365.

It is clear that the "injury in fact"
need not be economic injury, yet it must
be an injury suffered by the plaintiff
and not the public at large. See id. at

stake in First Amendment values !may
be] sufficient to give standing *
397 U.S. at 1.54. 90 S.Ct. at 830. citing
Scenic Hudson Preservation Conf. v.
FPC. 354 F.2d 608, 616 (2d Cir. 1965)):
Office of Communication of United
Church of Christ v. FCC. 123 U.S.App.
D.C. 328, 359 F.2d 994, 1000-1006
(1966) ; School District of Ahington Tp..
Pa. v. Schempp. supra.

IS. See also, Investment Company Institute
v. Camp, 401 U.S. 617. 91 S.Ct. 1091, 28
L.Ed.2d 367 (1971) ; Arnold Tours. Inc.
v. Camp. 400 U.S. 45. 91 S.Ct. 158. 27
LEd.2d 179 (1970).

866
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734, 92 S.Ct. 1365.- Only after a party
establishes his personal standing may he
litigate issues affecting the public in-
terest. Id. at 739, 92 S.Ct. 1368.

The' policy reasons underpinning the
Sierra Club holding, as expressed by the
majority decision, indicate that the Su-
preme Court is not yet willing to allow
"any individual citizen" to challenge ex-
ecutive or congressional action.

Mr. Justice Stewart went on to state:
'The requirement that a party seeking
review must allege facts showing that
he is himself adversely affected does
not insulate executive action from ju-
dicial review, nor does it prevent any
public interests from being protected
through the judicial process. It does
serve as at least a rough attempt to
put the decision as to whether review
will be sought in the hands of those
who have a direct stake in the out-
come." Id. at 740, 92 S.Ct. at 1368.
(Footnote omitted.)

Because of the importance of environ-
mental quality, Mr. Justice Blackmun
would make an exception to this require-
ment. Id. at 741, 92 S.Ct. 1369 (Dissent-
ing opinion).

The above catalog of authorities does
not exhaust the list of cases in which
standing was an issue. For example, as
long ago as 1900 the Supreme Court in-
sisted that only parties with an interest
in the land could maintain an action bot-
tomed on title to the land. See Tyler v.
Judges of the Court of Registration, 179
U.S. 405, 21 S.Ct. 206, 45 L.Ed. 252.
Standing requirements were somewhat
relaxed in Truax v. Raich, 239 U.S. 33,
36 S.Ct. 7, 60 L.Ed. 131 (1915), to allow
an employee to assert 'his emplover's
right to be free of an unconstitutional

20. The dismissal of the complaint was af-
firmed because the Sierra Club had failed
to allege that either it or its members
would be directly affected by the change
in use to which the land would be subject

21. Professor Bickel advances the ration-
alization that if a plaintiff suffers no
injury either to a material right or one

867

law restricting the employment of aliens.
However, the plaintiff there was an alien
employee, asserting rights -under the
Equal Protection Clause. In 1917, a
Caucasian sued a Negro for specific per-
formance of a real-estate contract; the
Negro asserted a local ordinance restrict-
ing Negro residency; and the Caucasian
was permitted to challenge the validity
of the ordinance. Buchanan v. Warley,
245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149
(1917); accord, Barrows v. Jackson, 346
U.S. 249, 73 S.Ct. 1031, 97 L:Ed. 1586
(1953). And in Pierce v. Society of the
Sisters, 268 U.S. 510, 45 S.Ct. 671, 69 L
Ed. 1070 (1925), private and parochial
schools were allowed to argue that a state
statute violated the rights of parents and
guardians because the plaintiff schools
themselves had property rights directly
affected by the statute.

. In Ashwander v. TVA, 297 U.S. 288,
56 S.Ct. 466, 80 L.Ed. 688 (1936), a
preferred stockholder of a private power
company sued to prevent the company
from entering into a contract with the
TVA on the ground that the TVA was
unconstitutional. Although the Supreme
Court reached the merits of the case,
Justice Brandeis,, joined by Justices
Stone, Roberts and Cardozo dissented
on the ground Ashwander did not have
standing since he had not demonstrated
that either he or his company would sus-
tain loss because of the contract. And
three years later, in a similar situation,
a majority of the Supreme Court held
that the plaintiff did not have standing
to attack the constitutionality of the
TVA because it suffered no loss that
could be remedied since it did not have
a right to be free of competition. Ten-
nessee Electric Power Co. v. TVA, 306
U.S. 118, 59 S.Ct. 366, 83 L.Ed. 543
(1939).2'

created by the law or the Constitution,
then for a sourt to reach the merits of
the controversy would be for it to render
an advisory opinion. He concludes that
this would be especially true in a tax-
payer suit where the statute in ques-
tion has no particular impact on the
taxpayer. A. Bickel, The Least Danger-
ous Branch 121 (1962).
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This past term, the Supreme Court,
in Laird v. Tatum, 408 U.S. 1, 92 S.Ct.
2318, 33 L.Ed.2d 154, 1972, in deciding
not to entertain the complaint of a citi-
zen regarding claimed surveillance by
Army authorities, stated:

-"The decisions in these cases fully
recognize that governmental action

-may be subject to constitutional chal-
- lenge even though it has only an indi-

rect effect on the exercise of First
Amendment rights. At the same time,
however, these decisions have in no
way eroded the 'established principle
that to entitle a private individual to
invoke the judicial power to deter-
mine the validity of executive or legis-
lative action he must show that he
has sustained, or is immediately in
danger of sustaining, a direct injury
as the result of that action .

Ex parte Levitt, 302 U.S. 633, 634, 58
S.Ct. 1, 82 L.Ed. 493 (1937)." 408
U.S. at 13, 92 S.Ct. at 2325.

III. LOWER COURT CASES
ON STANDING

There are some recent court of ap-
peals and district court decisions which,
although not binding upon us, shed some
light on the problem. In Velvel v. Nixon,
415 F.2d 236 (10th Cir. 1969), a tax-
payer-citizen sued for a declaration that
the Vietnam War was unconstitutional
and for an order enjoining further
American involvement in. Vietnam. The
district court dismissed the action and
the- court of appeals affirmed, holding
that the plaintiff had not demonstrated
the requisite personal stake in the out-
come. The crux of the decision was that
Flast was inapplicable because the plain-
tiff was not challenging a congressional
expenditure under Article 1, Section 8,
and that even if Flast were applicable,
no specific constitutional limitation had
been violated.

In Richardson v. Kennedy, 313 F.Supp.
1282 (W.D.Pa.1970) (three-judge court),
aff'd, 401 U.S. 901, 91 S.Ct. 868, 27 L.
Ed.2d 800 (1971), plaintiff challenged as

unconstitutional the Congressional pay
raise effected by the Postal Revenue
and Federal Salary Act of 1967, 2 U.S.C.
§§ 351-361 (1970). The Court dismiss-
ed the complaint on three grounds.
First, the appropriation sought to be en-
joined-did not arise as. in Flast under
Article I, Section 8, but rather Article I.
Section 6. Second, Article I, Section 6
"will not qualify as a Constitutional pro-
vision restricting the taxing and spend-:
ing power ' * *." 31a F.Supp,. at
1286. Third, the plaintiff did not "pos-
sess the necessary personal stake in the
outcome of this controversy and there-
fore lacks standing to maintain this ac-
tion." Id. (footnote omitted).

Reservists Committee to Stop War v.
Laird, 323 F.Supp. 833 (D.D.C.1971),
reached an opposite result.2 2 The plain-
tiffs, the Committee and individual re-
servists, sought an injunction ordering
the executive to "take steps that will
eliminate any office inconsistent with
the constitutional mandate" of Article
I, Section 6, clause 2, forbidding "Mem-
bers of either House" from holding "any
civil Office under the Authority of the
United States." Specifically, it was al-
leged that 117 Senators and Representa-
tives held commissions in the various
military reserves, contrary to the Con-
stitution. The court held that plaintiffs
lacked standing as reservists, since they
were unable to prove any direct injury,
and as taxpayers, since they were not-
suing to enforce a limitation on the 'tax-
ing and spending power of Congress.
Nevertheless, Judge Gesell found that
plaintiffs did have standing to sue as
citizens for several reasons: (1). the
Constitution was addressed "to the po-
tential. for undue influence rather than
to its realization," 323 F.Supp. at 840;
(2) the Constitutional clause sought to
be enforced was a "precise self-operative
provision," id.; (3) the Constitution in-
tended to protect the interest shared by
all citizens in maintaining independence
among the branches of government, id.
at 341; and (4) the adverse interests
of the parties left no doubt as to the ex-

22. The order of the district court is presently pending appeal.

868



istence of a "case or' controversy," id.
Also important to the court was that if
these plaintiffs could not obtain judicial
review, "then as a practical matter no
one can." Id.2.

The standing of a citizen to attack
the constitutionality of the Vietnam
War was found to exist in another re-
cent case. Atlee v. Laird, 339 F.Supp.

.1347 (E.D.Pa.1972). In Atlee the dis-
trict court found that standing under
the specific test of Flast was precluded
because the warmaking clause was not
a "specific limitation on the manner in

-; which Congress could make expendi-
tures." However, the court did find
standing under the more general tests
of Flast, Data Processing Service, and

-Barlow in that the plaintiffs had alleged
personal economic injury resulting from
the inflation and recession caused by
war spending. The court also found
standing because of the non-economic as-
pects of the war, viz., the toll of human
life, the threat to the personal safety
and security of all the citizens, and the
diversion of available funds from domes-
tic needs to the war effort.2s

IV. ANALYSIS OF DECISIONS

The principles to be distilled from all
the many cases dealing with standing
do not lead to the formulation of an easy
set of guidelines by which standing may
be determined, and indeed, Mr. Justice
Douglas' comment in Data Processing
Service, quoted suspra, 397 U.S. at 151,
90 S.Ct. 829, is particularly apt. The
problem is compounded, not only by the
various, contexts in which the cases

23. It is not without some significance that
' the district judge declined to grant in-

junctive relief and granted only a did
claratory judgment. To our Inowledge;-- ^
the declaratory relief has never been im-

:plemented, which raises one of the prob-
l lems that confronts a court in this type of
a case.

24. Although Chief Judge Joseph Lord did
not analyze the various cases involving
suits by citizens attacking allegedly un-
constitutional action, he did indicate that
Atlee was alleging personal economic in-
jury.
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arose, but by their inconsistency with
regard to their theoretical basis.23 Nev-
ertheless, some helpful guidelines do
emerge from the mass of decisions.,..

: The threshold 'rule in determining
standing to litigate is that the party
raising the issue must have been per-
sonally and directly injured or threaten-
ed with immediate injury by a violation
of a statutory or constitutional right de-
signed to protect that party. See, e. g.,
Laird v. Tatum, 408 U.S. 1, 92 S.Ct.
2318, 33 L.Ed.2d 154 (1972); Sierra
Club v. Morton, supra; Association of
Data Processing Service Organizations
v. Camp, supra; Barlow v. Camp, supra.

1!

This element, however, is subject to
certain exceptions or limitations. Thus,
standing to litigate questions concern-
ing the Establishment Clause might be
found in the absence of direct injury. 26

See e. g., School District of Abington
Township, Pa. v. Schempp, supra; Mc-
Gowan v. Maryland, supra. And slight
injury may suffice to meet the test
where other constitutional rights of par-
amount importance are at stake. See
Baker v. Carr, supra; Sierra Club v.
Morton, supra (Blackmun, J., dissent-
ing); cf., Flast v. Cohen, supra.

Another factor which becomes appar-
ent is that standing requirements mray be
eased where the party asserting the
constitutional right is a defendant in a
criminal or civil action. See Griswold
v. Connecticut, supra; NAACP v. 'Ala-
bama,-supra. The rationale -for this ap-
proach appears to be three-fold; 'first, a
defendant has been injured or-threaten-

25. Of course it must be recognised that the
doctrine of -standing is propertly.:Ade-.,
vice by which Courts avoid constitutional
litigation when they deem it nnuecessary
or inappropriate to decide the underlying''
question. Thus, the inconsistencies can
be explained in part by the fact that each
standing decision is colored by un-
stated and perhaps undefinable premises.

26. The personal injury requirement is also
relaxed in most cases involving free
speech or expression. See Note The Void
for Vagueness Doctrine in the Supreme
Court, 109 U.Pa.L.Rev. 67, 102-103
(1960).

- RICHARDSON v. UNITED STATES
Cite as 405 F.2d S44 (1972)
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ed with injury because of the impact of
the proceedings against him; second, a
defendant is involuntarily in court, and
thus the policy of discouraging litigation
will not be furthered by preventing him
from asserting the right; and third, for
a court to convict or impose liability by

.virtue of an unconstitutional statute or
action would be affirmatively to commit
an unconstitutional act.'.
* Next, suits designed to interfere with
the orderly operation of the Government,
particularly with regard to.taxation and
appropriations, will not be entertained
except in narrowly-defined circumstanc-
es. See Flast v. Cohen, supra; Froth-
ingham v. Mellon, supra; W. Lockhart,
Y. Kamisar & J. Choper 68, supra.

Closely related to this principle is the
admonition that a citizen who suffers
equally with all other citizens will not
be heard to raise generalized grievances
about the conduct of the Government.
See Sierra Club v. Morton, supra; Flast
v. Cohen, supra; Baker v. Carr, supra;
Ex parte Levitt, sup ra; Frothingham v.
Mellon, supra; Fairchild v. Hughes, su-
pra.

One district court found an exception
to this precept where the constitutional
provision asserted was addressed to the
potential for abuse, and the provision
was precise and self-operative. Reserv-
ists Committee to Stop War v. Laird,
supra.

Finally, an important although not de-
-terininative factor in deciding whether

standing exists is the availability of oth-
er modes of judicial review. See NAACP
v. Alabama, supra; Barrows v. Jack-
son, supra; Pierce v. Society of the
Sisters, supra; Buchanan v. Warley, su-
pra;- Truax v. Raich, supra. But see
Colgrove v. Green, supra.

In the quest for'standing in this liti-
gation, another analysis of the major
Supreme Court cases may be undertaken,
I? one accepts the limitations read into

.27. Although Richardson claimed entitle-
ment to relief under the A.P.A., this
claim is without merit, since the Act
confers standing only upon persons "ag-

Flast v. Cohen by Justices Stewart and
Fortas, then Frothingham v. Mellon rep-
resents an absolute bar to predicating
standing on plaintiff's status as a "tax-
payer," absent allegations of expendi-
tures in violation of the Establishment
Clause, notwithstanding the somewhat
broader language employed by the Court
in Flast-

Thus, our inquiry here may be nar-
rowly focused upon cases where "citi-
zen" standing was asserted. This search
.can be further circumscribed by elimi-
nating from consideration as inapposite
cases brought under the Administrative
Procedure Act, where Congress has au-
thorized or at least not forbidden suits,"'
and cases in which standing was con-
ferred upon defendants, where as noted
above other factors apply.

By this process of elimination, there
is left for consideration those cases deal-
ing with the standing of "citizens" who
have sued a Government official for the
vindication of a constitutional right per-
sonal to such "citizen." These cases fall
into two categories. In some, the Su-
preme Court reached the merits despite
the lack of a substantial, direct, tangi-
ble personal injury. In others, the stand-
ing barrier was breached only after the
plaintiff demonstrated that he, personal-
ly, had actually been harmed in some
regard.,

Representative of the first group of
cases are Baker v. Carr and School Dis-
trict of Abington- Township, Pa. v.
Schempp. 'In Baker v. Carr, the basis
of standing was that the constitutional
right asserted-the integrity of the
electoral process-was considered of such
paramount importance that the depriva-
tion of the right by dilution of voting
strength through unequal apportionment
was deemed a sufficient injury to per-
mit the merits to be adjudicated. Simi-
larly, the consideration that led the Court
in Schempp to by-pass the standing prob-
lem was the high value placed upon the

grieved by agency action within the
meaning of a relevant statute. * "
5 U.S.C. § 702.
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rights encompassed by the Establish-
ment Clause.

Cases representative of the second cat-
egory-where plaintiff showed or failed
to show harm in some regard-are Fair-
child v. Hughes, Ex parte Levitt, Chi-
cago v. Atchison, T. & S.F.R. Co., Laird
v. Tatum, and Moose Lodge No. 107 v.
Irvis. In Fairchild the Court stated
that a citizen had no standing to chal-
lenge the adoption of the Nineteenth
Amendment because he could not dem-
onstrate any particular injury he would
suffer that would not be shared equally
by all citizens. Levitt held that a citizen
did not have standing to challenge the
appointment and confirmation of a Su-
preme Court Justice. And in Atchison,
Parmelee was permitted to intervene be-
cause of the economic harm suffered by
it. In Tatum, citizens attacking surveil-
lance techniques employed by the Army
were held not to have standing because
there was no indication that their First
Amendment rights were chilled by the
Army's practices. On the other hand,
the Supreme Court permitted -the par-
ties to litigate at least some of the is-
sues in Irvis because the plaintiff dem-
onstrated personal impact or injury.
Irvis is an excellant example of this
dichotomy. There, the Court held that
the plaintiff did not have standing to
litigate questions involving the member-
ship qualifications of the Moose Lodge
because he had not even attempted to be-
come a member, but that he did have
standing to raise the issues surrounding
the Lodge's guest policies since he was
refused service while a guest.

Thus, through the use of this case-by-
case evaluation, two criteria appear to

-be critical. Is the constitutional right
asserted of such paramount importance
so as to obviate the need to allege and,
prove direct, personal -impact which is
individualized as distinguished from an
impact shared by every member of the
body politic? If not, does the plaintiff
allege a direct personal injury or impact
caused by the violation of the asserted
constitutional right?

V. APPLICATION OF PRINCIPLES
TO THE PRESENT CASE

In this case, actual application of the
precepts deduced from the various Su-
preme Court cases parallels the analysis
undertaken above, and the same two
questions must still be resolved.

We begin with the proposition that
Richardson is a plaintiff, not a defend-
ant, and therefore cases conferring
standing upon defendants are somewhat
inapplicable. Because expenditures are
attacked, Flast and Frothingham would
appear to create a barrier, at least inso-
far as Richardson's standing as a tax-
payer is concerned. Third, the Admin-
istrative Procedure Act cases are not
controlling because the challenged execu-
tive action is in full compliance with a
Congressional enactment and there have
been no administrative procedural ir-
regularities pleaded. Finally, the plain-
tiff has not alleged that the Congression-
al and Executive action at issue has vio-
lated First Amendment rights or other
rights previously assigned a position of
paramount importance.

Accordingly, we are left with the ques-
tions of the relative importance of the
asserted constitutional right and the na-
ture of the injury suffered by the plain-
tiff.

1. Historical Background of Article
I, Section 9, Clause 7.

The debates regarding Article I, Sec-
tion 9, Clause 7, the provision relied upon
by plaintiff here, that occurred dur-
ing the Constitutional Convention, shed
light on the relative importance of that
stipulation. An authority on the de-
bates, Max, Farrand, indicates that the
discussion began with a statement by
-George Mason that "he did not conceive
that the receipts and expenditures of the
public money ought ever to be concealed.
The people, he affirmed, had a right to
know the expenditures of their money."
3 Farrand, The Records of the Federal
Convention of 1787, at 326 (Rev. ed.
1966). James Madison disagreed only
with Mason's proposal of a fixed report-
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ing period, stating that reports based on
short periods:

"would not be so full and connected
as would be necessary for a thorough
comprehension of them and detection
of any errors. But by giving them
(the reporting officials] an opportuni-
ty of publishing them from time to
time, as might be found easy and con-
venient, they would be more full and
satisfactory to the public, and would
be sufficiently frequent." Id.

Rufus King objected to a full account-
ing on the ground that it would be "im-
practicable" to report "every minute
shilling." 2 Farrand 618.°8

The argument that the duty to report
the accounting runs to the public is based
on a comparison of Article I, Section 9,
Clause 7 with Article II, Section 3. The
language of Article I, Section 9, Clause 7
mandates that "a regular Statement and
Account * * * shall be published
* * * ", whereas Article II, Section 3
requires that the President "shall from
time to time give to the Congress infor-
mation of the State of the Union * * ".
Thus, the impact of the distinction be-
tween "shall be published" and "shall
from time to time give to the Congress"
becomes apparent. Furthermore, the Ar-
ticles of Confederation, drafted by many
of the same persons as the Constitution,
required only that Congress inform the
states of its indebtedness, as opposed to
the requirement of publication of the re-
ceipt and expenditures of all public mon-
ey. Compare U.S.Const. Art. I, § 9, cl.
7 With Articles of Confederation, Art.
IX, ff 5 (requiring Congress to account
to the states for "sums of money * i

borrowed or emitted").
-2. Evaluation of Article I, Section 9,

Clause 7 with respect to other con-
stitutional provisions.

Nevertheless, without denigrating the
importance of Article 1, Section 9,
Clause 7, it would appear fair to conclude

28. The importance of the accounting is em-
phasized when article I, Section 9, Clause
7, requiring disclosure of all receipts and
expenditures, is compared with Article I,

that it does not rise to the paramount
stature of other constitutional provisions,
such as those contained in the Bill of
Rights. History records that many of
the early colonists came to the. New
World to avoid the inhibitions upon per-
sonal religious freedom which attend the
establishment of a state church. Indeed,
there is some doubt whether the Consti-
tution would have been ratified at all
without the promises of the draftsmen
that it would be soon amended to pro-
vide for certain basic rights. It is no
coincidence that the first clause of the
.First Amendment prohibits the estab-
lishment of a national religion.

The right of a citizen to have his vote
count equally with those of other citi-
zens is also basic to our system of Gov-
ernment. The "one-man-one-vote" prin-
ciple is the very embodiment of the con-
cept of a participatory democracy in
which each citizen is considered the equal
of every other.

Accordingly, the constitutional right
presently asserted by the plaintiff would
not appear to be, at least in the context
of this case and at this point in the de-
velopment of our history, of such pre-
eminent importance that the traditional
requirements of standing d should be
waived.

3. The nature of the injury.
Since the right asserted would appear

to be not a paramount one, it is neces-
sary to determine whether plaintiff has
suffered a personal injury sufficient to
enable him to litigate the underlying
issue. Although the debates in the Con-
stitutional Convention might suggest
that the right conferred by Article I,
Section 9, Clause 7 runs to each citizen
individually, they also demonstrate that
the Clause imposes a duty to report to
the public generally. Because Richard-
son did not and could not allege that ei-
ther he alone or some identifiable class
of citizens has suffered an injury not

Section .5, Clause 3, which allows each
House of Congress to except from pub-
lication in its journal "such Parts as may
in their Judgment require Secrecy."
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suffered by everyone else, the conclu-
sion would appear to follow that "he has
merely a general interest common to all
members of the public," 29 and therefore
-is not endowed with standing to litigate
:this matter.

I recognize that if the view expressed
herein were to be adopted by the ma-
jority, it would be difficult to perceive
how a citizen would be able to litigate
the constitutional provision asserted by
Richardson' Nevertheless, the cumula-
tive effect of the many cases denying
standing in the face of this objection is
persuasive authority that this considera-
tion -is not sufficient by itself, within
the contours of this suit, to confer stand-
ing upon plaintiff.30 See, e. g., Froth-
ingham v. Mellon, supra; Fairchild v.
Hughes, supra; Ex parte Levitt, suprm;
Coleman v. Miller, supra (Frankfurter,
J., concurring).

Indeed, to create a deviation on this
basis would risk impairment of a vital
rule by the disintegrating erosion of
particular exceptions.

VI. CONCLUSION
In recent years, the Supreme Court

has had several opportunities to expand
the concept of standing, but has declined
to do so. I have serious reservations
whether we ought to take this step in the
absence of Congressional authorization
or in the absence of some significant de-
velopment in our national life clearly in-
dicating the necessity for such move-
ment.

The Constitution has been likened to
a device designed "to be adapted to the
various crises of human affairs." Mc-
Culloch v. 'Maryland, 4 Wheat, 316, 415,
4 L.Ed. 579 (1819). Constitutional liti-
gation is the vehicle by which the Con-

29. Ex parte Levittaprm

30. The Impact of this impediment is sub-
stantially blunted when it is considered
that there are a number of constitutional
Provisions that cannot be litigated for
other reasons. For example, the duty
of a state to extradite a prisoner cannot
be judicially enforced, Kentucky v. Den-
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stitution can be interpreted, when nec-
essary, to insure that the practice of
government comports with the ideals-of
the governed. The system works best
and provides a solid basis for future ad-
justments when changes are brought
about slowly in response to real need for
the change. .

The rule of self-restraint did not de-
velop suddenly, and it is not a manifesta-
tion of the timorousness of judges.
Rather, it reflects an approach to consti-
tutional litigation designed to avoid divi-
sion among the three branches of Gov-
ernment in their task of social problem-
solving. Before the Constitution was
adopted, Alexander Hamilton, in the 78th
Federalist, recognized that the judiciary
was the one branch without power to en-
force its will on the other branches, and
that it "must ultimately depend upon the
aid of the executive arm even for the ef-
ficacy of its judgments." The most re-
spected jurists throughout our history
have realized that rash decision-making
by the courts could lead to the disregard
of the judiciary as a decision-maker.

From Marbury v. Madison, 1 Cranch
137, 2 L.Ed. 60 (1803), to O'Brien v.
Brown, 409 U.S. 1, 92 S.Ct. 2718, 34
L.Ed.2d 1 (1972), major constitutional
crises threatening important government
concepts have been averted by the ap-
plication of discreet judicial techniques
of self-restraint. When courts exercise
forbearance, they act, -to use the par-
lance of our electronic age, as filter cir-
cuits, dampening and smoothing political
oscillations, rather than as amplifiers,
magnifying them out of proportion. It
is this smoothing process that has en-
abled us, in the long run, to maintain
our democratic ideals in a -troubled
ivorld. .....

nison, 24 How. 66, 16 LaEd. 717; the
duty to ensure that laws are faithfully
executed may not he judicially compelled,
Mississippi v. Johnson, 4 '"all. 475; and
violations of the guaranty of a republican
form of government in the states is not
assailable in the courts. Pacific States
Telephone & Telegraph Co. v. Oregon, 223
U.S. 118, 32 S.Ct. 224, 56 L.Ed. 377.
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But to allow the tool of constitutional
litigation to be employed at the behest
of every disgruntled citizen would dull
its working edge and weaken its effec-
tiveness. It is for this reason that the
Supreme Court has adopted a rule of
"self-restraint," and it is for this rea-
son that we should not be quick to abaRl-
don that precept.

Accordingly, I would affirm the judg-
ment of the district court dismissing this
action.

Judges ALDISERT and HUNTER join
in this opinion.
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